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Inquiry No.: NQ-2000-006

IN THE MATTER OF an inquiry, under section 42 of the Special Import Measures Act,
respecting:

GARLIC, FRESH OR FROZEN, ORIGINATING IN OR EXPORTED FROM
THE PEOPLE’'SREPUBLIC OF CHINA AND VIETNAM, EXCLUDING FRESH
GARLIC SUBJECT TO THE FINDING MADE IN THE CANADIAN
INTERNATIONAL TRADE TRIBUNAL INQUIRY NO. NQ-96-002

FINDING

The Canadian Internationa Trade Tribunal, under the provisions of section 42 of the Special Import
Measures Act, has conducted an inquiry to determine whether the dumping of garlic, fresh or frozen,
originating in or exported from the People’ s Republic of China and Vietnam, excluding fresh garlic subject
to the finding made in the Canadian International Trade Tribuna Inquiry No. NQ-96-002, has caused
materia injury or retardation, or isthreatening to cause materia injury to the domestic industry.

Thisinquiry is pursuant to the issuance by the Commissoner of the Canada Customs and Revenue
Agency of apreliminary determination dated January 2, 2001, and of afind determination dated April 2, 2001,
that the aforementioned goods originating in or exported from the People’ s Republic of Chinaand Vietnam
have been dumped.

Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian International Trade
Tribuna hereby finds that the dumping in Canada of the aforementioned goods originating in or exported
from the Peopl€ s Republic of Chinaand Vietnam has caused materia injury to the domestic industry.
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GARLIC, FRESH OR FROZEN, ORIGINATING IN OR EXPORTED FROM
THE PEOPLE’'SREPUBLIC OF CHINA AND VIETNAM, EXCLUDING FRESH
GARLIC SUBJECT TO THE FINDING MADE IN THE CANADIAN
INTERNATIONAL TRADE TRIBUNAL INQUIRY NO. NQ-96-002

Foecial Import Measures Act — Whether the dumping of the above-mentioned goods has caused
materid injury or retardation, or isthreatening to cause materia injury to the domestic industry.

DECISION: The Canadian Internationa Trade Tribund hereby finds that the dumping of garlic,
fresh or frozen, originating in or exported from the People' s Republic of China and Vietnam, excluding
fresh garlic subject to the finding made in the Canadian International Trade Tribund Inquiry No. NQ-96-002,
has caused materid injury to the domestic industry.
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Inquiry No.: NQ-2000-006

IN THE MATTER OF an inquiry, under section 42 of the Special Import Measures Act,
respecting:

GARLIC, FRESH OR FROZEN, ORIGINATING IN OR EXPORTED FROM
THE PEOPLE’'SREPUBLIC OF CHINA AND VIETNAM, EXCLUDING FRESH
GARLIC SUBJECT TO THE FINDING MADE IN THE CANADIAN
INTERNATIONAL TRADE TRIBUNAL INQUIRY NO. NQ-96-002

TRIBUNAL: PETER F. THALHEIMER, Presiding Member
PATRICIA M. CLOSE, Member
ZDENEK KVARDA, Member

STATEMENT OF REASONS
BACKGROUND

The Canadian Internationa Trade Tribund (the Tribuna), under the provisions of section 42 of the
Special Import Measures Act,* has conducted an inquiry into whether the dumping in Canada of the subject
goods, defined as garlic, fresh or frozen, originating in or exported from the People's Republic of China
(China) and Vietnam, excluding fresh garlic subject to the finding made in the Canadian Internationa Trade
Tribuna Inquiry No. NQ-96-002,% has caused materiad injury or retardation or is threatening to cause
material injury to the domestic producers of garlic.

On October 31, 2000, the Commissioner of the Canada Customs and Revenue Agency (the
Commissioner), following a complaint filed by the Garlic Growers Asociation of Ontario (GGAO),
initiated an invetigation into the aleged injurious dumping of the subject goods. On November 1, 2000, the
Tribunal issued a notice advising interested parties that, pursuant to subsection 34(2) of SIMA, it had
initiated a preliminary injury inquiry to determine whether the evidence disclosed a reasonable indication
that the dumping had caused material injury or retardation or was thregtening to cause materid injury. On
December 29, 2000, pursuant to subsection 37.1(1) of SIMA, the Tribuna determined that the evidence
disclosed a reasonable indication that the dumping of the subject goods had caused materia injury to the
domestic industry. On January 2, 2001, the Commissoner issued a preliminary determination of dumping.

On January 3, 2001, the Tribunal issued a notice of commencement of inquiry.® As part of the
inquiry, the Tribuna sent questionnaires to Canadian growers, importers and purchasers of fresh or frozen
garlic and to the China Chamber of Commerce of Importers & Exporters of Foodstuffs, Native Produce and
Animd By-products (China Chamber of Commerce) and the Trade Office of the Embassy of Vietnam. The
Tribund’ s period of inquiry covered the years 1998 to 2000, inclusive.

On April 2, 2001, the Commissioner issued a final determination of dumping regarding the subject
goods.

R.SC. 1985, c. S-15 [hereinafter SIMA].

Fresh Garlic Originating in or Exported from the People's Republic of China (final injury inquiry)
(21 March 1997) NQ-96-002 (CITT) [hereinafter 1997 finding].

3. C.Gaz. 2001.1.49.
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Public and in camera hearings were held in Ottawa, Ontario, on April 2 and 3, 2001. The GGAO
made submissions and was represented by counsd at the hearing. In addition to hearing the testimony of
severd witnesses for the GGAO, the Tribunal heard testimony from a new crop development specialist with
the Ontario Ministry of Agriculture, Foods and Rurd Affairs (Ontario Ministry of Agriculture), who was
subpoenaed by counsdl for the GGAO. At the Tribuna’ s request, witnesses for Ontario Farmers Garlic Inc.,
Perth Garlic Farms Limited and L oblaw Companies East aso tetified.

Notices of gppearance were received from Gyma Inc. and Victoria International Trading Inc.
(Victoria Internationd). Neither party appeared at the hearing. However, Victoria International made two
submissions to the Tribuna. In addition, on January 16, 2001, Victoria Internationd requested an
opportunity to make representations on the public interest in the event of afinding of injury.

Therecord of thisinquiry conssts of dl Tribuna exhibits, including the public and protected replies
to questionnaires, the public and protected pre-hearing staff reports, dl briefs, withess satements, exhibits
filed by the parties throughout the inquiry and their replies to the requests for informetion, as well as the
transcripts of the proceedings. The record of this inquiry adso includes the record of preliminary injury
inquiry No. PI-2000-002. All public exhibits were made available to the parties. Protected exhibits were
made available only to counsal who had filed a declaration and undertaking with the Tribuna in respect of
the use, disclosure, reproduction, protection and storage of confidentia information on the record of the
proceedings, as well as the disposa of such confidential information at the end of the proceedings or in the
event of achange of counsdl.

RESULTSOF THE COMMISSIONER'SINVESTIGATION

The Commissoner’s investigation into this matter covered al shipments of the subject goods
imported into Canada during the period from July 1, 1999, to June 30, 2000 (the Commissioner’s period of
invedtigation). The Commissioner found that the subject goods were dumped and that the margins of
dumping were not insignificant.

The review of imports from China carried out by the Canada Customs and Revenue Agency
(CCRA) reveded that 99.5 percent of the subject goods had been dumped at margins of dumping ranging
from 2.6 to 92.7 percent, expressed as a percentage of the normal value.* The weighted average margin of
dumping was 68.1 percent. The CCRA’s review of imports from Vietnam reveded that 100 percent of the
subject goods had been dumped a margins ranging from 45.3 to 72.8 percent, expressed as a percentage of
the normal value. The weighted average margin of dumping was 55.7 percent.

PRODUCT
Product Definition and Description

The subject goods are garlic, fresh or frozen, originating in or exported from China and Vietnam,
excluding fresh garlic from China subject to the 1997 finding.

The subject goods include dl strains of garlic, of both the ophioscorodon (hardneck) and sativum
(softneck) subspecies. The subject goods include whole garlic bulbs; individua cloves, unpeded or peded;
garlic sprouts, and garlic gems. The garlic may be cured, trimmed and cleaned. Garlic delivered in cold
storage (chilled garlic) is consdered “fresh” garlic. The garlic may aso be frozen. The subject goods do not
include dehydrated garlic, garlic flakes, garlic powder, garlic paste or smilar processed garlic.

4. The CCRA determined the weighted average norma vaue for the entire period of investigation to be $1.96/kg for
the subject goods from both China and Vietnam. CCRA, Final Determination of Dumping, Tribunal Exhibit
NQ-2000-006-04, Adminigtrative Record, Vol. 1 at 133.024 and 133.025.
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Garlicisgrown in order to harvest the bulb, which develops underground in much the same way as
an onion does. A garlic bulb is made up of numerous layers of skin wrapped around a number of individua
segments called cloves, which usualy number from 4 to 15. Garlic is used principdly as afood product and
for seasoning.

Production Process

Garlic grown in Canadaiis predominantly of the hardneck variety. It is planted in the fall of the year
and is somewhat better suited to successful production in regions having cold winters. Softneck garlic can
aso be planted in the fall where winter protection exids, ether through extensve snowfdl or through
artificially provided winter cover. Softneck garlic may aso be planted in the spring, athough this does result
in reduced yidds. The vast mgority of garlic grown across Canada is of the “Music” dtrain, a continental
variety developed in southern Ontario. Garlic is usudly harvested in mid- to late July, depending on the
drain and geographical location. Once garlic bulbs are harvested, they are cured to reduce the moisture
content and to improve storage and handling characterigtics. Garlic destined for the fresh retail market is
then trimmed, cleaned and graded.

Asealier indicated, chilled garlic is consdered to be fresh garlic. The term “chilled” means that the
temperature of a product has been reduced, generdly to around 0°C, without the product being frozen. As
garlic contains only approximately 64 percent water, its non-water congtituents will significantly depressthe
freezing point below 0°C. Garlic stored at -2.2°C to -2.7°C, for example, is chilled garlic.”

Frozen garlicis prepared using clean bulbs of fresh garlic. These bulbs are peeled and separated into
cloves which are then washed, blanched and frozen. The term “frozen” means that the product has been
cooled to below its freezing point, until it is frozen throughout. Products individudly quick-frozen,
including garlic, are cooled to and stored at -18°C. Products may be individualy quick-frozen or frozen by
other methods.’

DOMESTIC GROWERS

The commercia production of garlic for the fresh market began in Canada, in the province of
Ontario, during the period from 1984 to 1988. Today, garlic is grown commercidly in al provinces except
Newfoundland. The mgjor production areais southwestern Ontario.

The GGAO has 96 members who are, in large part, full-time farmers in the province of Ontario
who grow garlic as part of their sdection of crops. The GGAO is the only organized garlic producer
asociation in Canada. Based on a survey of the 1999-2000 production conducted by the GGAO, its
members congtituted over 68 percent of the total Canadian production of garlic (by acreage).

EXPORTERSAND IMPORTERS

During the Commissioner’s period of investigation, 49 exporters shipped the subject goods to
Canada, and 29 importersimported the subject goodsinto Canada.

5. Tribund Exhibit NQ-2000-006-35, Administrative Record, Vol. 1 at 174-7. This exhibit references the Customs
Tariff and the Codex Alimentarius Commission.

Ibid.; Tribuna Exhibit NQ-2000-006-A-17 (protected), Administrative Record, Val. 12.

CCRA, Final Determination of Dumping, Tribuna Exhibit NQ-2000-006-04, Adminigtrative Record, Val. 1
at 133.020.

No
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MARKETING AND DISTRIBUTION

Growers market their crops individually. The industry has no marketing agency. Growers negotiate
prices directly with their customers. Some growers sdll through agents or to other growers who then resdl|
the garlic. A number of growers aso export to the United States.

The GGAO egtimates that domesticaly produced garlic is sold in the following proportions in
Sx market segments. 25 percent to retailers, 25 percent to wholesders, 22 percent to restaurants and food
services, 15 percent to processors, 5 percent directly to the public and 8 percent for seed.

POSITION OF PARTIES

The GGAO submitted that the dumping of fresh and frozen garlic from China and Vietnam,
excluding fresh garlic subject to the 1997 finding, has caused or isthrestening to cause materid injury to the
domestic producers of garlic.

The GGAO submitted that, asindicated in CCRA’ s fina determination of dumping, the volume of
the dumped subject goods as wdll as the margins of dumping have been subgtantid. The GGAO dso
indicated that, prior to the 1997 finding againgt garlic from China, the majority of the garlic from China had
entered Canada during the July-December period. It pointed out that, however, since that finding, garlic
from China has been imported mainly during the January-June period. For their part, imports of garlic from
Vietnam had entered Canada mostly during the January-June period prior to the finding and then shifted to
being imported mainly within the July-December period.

The GGAO submitted that the dumping of the subject goods caused materia injury to the Canadian
producers by way of price eroson, price suppresson, logt sdes, increased inventories and financid injury.
The GGAO argued that the dumped garlic from Chinawas the price leader in the market and that, given the
large volume imported at low prices, it caused the price of garlic in Canada to erode sgnificantly. The
GGAO dso submitted that the domestic producers were prevented from increasing their pricesin the face of
the market price level that was set by the dumped garlic from China. According to the GGAO, the price
erosion and suppression were material because the sales of garlic from Chinawere made at prices below the
domestic producers costs of production.

The GGAO claimed that the evidence clearly established that the domestic producers lost sdes to
the garlic from China. Many of the domestic producers had to sdll at very low pricesto mitigate their losses.
Acres planted were reduced subgtantialy in 2000, meaning that the harvest in 2001 would aso be reduced
substantidly. The GGAO dso pointed out that the inventories of the growers had increased significantly. In
respect of financid injury, the GGAO argued that the domestic producers experienced decreasing gross
farm returns. In 1998, the industry’s gross farm return was $170,000. In 2000, the industry lost a million
dollars, amaterid lossin the view of the GGAO.

With respect to imports of garlic from Vietnam, the GGAO submitted that they condituted a
sgnificant force in the market, having represented in 1999 more than the tota net production of the
Canadian industry. The GGAO aso noted that these imports were sold in the market at low dumped prices.
The GGAO argued that the cumulated dumped imports from China and Vietnam caused the materia injury
suffered by the domestic producers.

The GGAO submitted that no other factor, be it the weather, imported garlic from non-subject
countries, Canadian planting methods or overproduction in Canada, caused injury to the domestic
producers. The GGAO argued that the materid injury suffered by the domestic producers was due soldly to
the dumping of the subject goods.
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In written submissions filed with the Tribuna, Victoria International argued that no injury to the
domestic industry had occurred during the first Sx months of the year. Victoria International contended that
the low price of garlic in the Canadian market in 2000 was essentidly due to an oversupply of garlic in
Chinaand an oversupply of garlic from Chinaand Vietnam in Canada VictoriaInternationa submitted that,
in these circumstances, the importers and wholesalers had to sall below cost in order to reduce the loss of
perishable products. Victoria Internationa argued that the supply of garlic in storage in China was getting
low and that priceswill gradualy incresse.

Victoria International submitted that, Snce the volume of domestic production is so small, imports
are relied on to supply most of the market. According to Victoria Internationd, it is unnecessary to apply
anti-dumping dutiesto garlic from China during the January-June period since it is not the harvesting season
for Canadian garllic and there is no supply of Canadian-grown garlic during that period. Victoria
International submitted that, consdering the low volume of the Canadian production, a year-round
gpplication of the finding againg China would only benefit the exporters from countries other than China
and Vietnam.

ANALYSIS

Pursuant to subsection 42(1) of SIMA, the Tribuna is required to make inquiry as to whether the
dumping of the subject goods has caused injury or retardation or is threatening to cause injury. “Injury” is
defined in subsection 2(1) as “materid injury to a domestic indudry.” “Domegtic industry,” in turn, is
described in part in that same subsection as “the domestic producers as a whole of the like goods or those
domestic producers whose collective production of the like goods congtitutes a mgjor proportion of the tota
domedtic production of the like goods.” The Tribuna must therefore determine, prior to its determination of
injury, what are the like goods and which domestic producers congtitute the domestic industry. The Tribund
will then proceed to determine the effects of the dumping of the subject goods on the domestic industry. The
Tribuna will then determine whether those effects amount to materid injury, retardation or threat of
materid injury. As well, the Tribund will examine other factors to ensure that it does not attribute to the
dumping any injury caused by other factors.

Like Goods and Classes of Goods

Subsection 2(1) of SIMA defines*“like goods,” in relation to any other goods, asfollows:

(8 goodsthat areidentical in all respects to the other goods, or

(b) in the absence of any goods described in paragraph (a), goods the uses and other characterigtics
of which closaly resemble those of the other goods.

In congdering the issue of like goods, the Tribund typically looks at a number of factors, including
the physica characteristics of the goods (such as appearance), their method of manufacture, their market
characterigtics (such as subdtitutability, pricing and distribution) and whether the goods fulfil the same
customer needs.

The domedticaly grown garlic is not identica in al respects to the subject goods. The Tribuna
notes that the domegtically grown garlic is predominantly of the hardneck variety, while the subject goods
are predominantly of the softneck variety. The Tribunal agrees, however, with its determination in the 1997
finding that the domestically grown garlic closaly resembles the subject goods. Thisis so, notably, in terms
of appearance, subgtitutability and end uses. As such, for the purposes of thisinquiry, the Tribund finds that
domestically grown garlic of the same description as the subject goods congtitutes like goods to the subject
goods.
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The subject goods as defined by the CCRA in thisinquiry, as opposed to those in the 1997 finding,
include not only fresh but aso frozen garlic® According to the GGAO, fresh and frozen garlic are
esentialy the same product. However, during the preliminary injury inquiry, the China Chamber of
Commerce and Gyma submitted that fresh and frozen garlic congtituted separate classes of goods. The
Tribunal concluded that it was unable to come to the conclusion that there were two classes of goods on the
bass of the exigting record. Nevertheless, the Tribunal was of the view that the arguments made in support
of two separate classes of goods deserved further consderation. As a consequence, the Tribunal requested
the CCRA to collect information on the dumping of fresh garlic, frozen garlic, and fresh and frozen garlic
combined. Similarly, the Tribuna collected information on the same basisfor itsinjury anaysis.

At the hearing, the GGAO submitted that fresh and frozen garlic are physicaly identica products
and that they have the same nutritional characteristics. The GGAO argued that fresh and frozen garlic are
ubstitutable one for the other and compete with each other in the industrid market. They are used by food
processors as an ingredient for their products, such as sdsa, pizza toppings and spaghetti sauce. Fresh and
frozen garlic are purchased from the same brokers and suppliers. The GGAO submitted that, given those
facts and pursuant to the Tribuna’s typical andysis of the issue of class of goods, fresh garlic and frozen
garlic should be seen as condtituting asingle class of goods.

In addressing the issue of class of goods, the Tribuna must determine whether the aleged separate
classes of goods condtitute “like goods’ to each other. Consequently, in determining whether there is more
than one class of goods, the Tribunal will look at factors smilar to the onesthat have been mentioned above
in connection with the issue of like goods.” If the alleged separate classes of goods congtitute “like goods” to
each other, they will be regarded as comprising a single dass of goods’® In the event that the Tribund
found that there exist two separate classes of goods, separate injury anayses would have to be conducted in
respect of each class of goods.

Looking firgt at the composition and physical characteristics of fresh and frozen garlic, the Tribund
is of the view that, athough frozen garlic is frozen and can be stored for a longer period, both fresh and
frozen garlic have the same initial composition.™ In addition, the evidence indicates that fresh garlic does
not undergo significant changes during the freezing process except for the freezing itsdf.*> Moreover, the
testimony heard during the hearing was to the effect that fresh and frozen garlic have the same nutritiona
characteristics™® Regarding market characteristics, while fresh garlic is sold as bulbs or cloves and frozen
garlicisonly sold as cloves, the evidence indicates that cloves from both fresh and frozen garlic are sold to
the food processing indugtry.** Fresh and frozen garlic cloves are used for the same purposes in the food
industry and are interchanqeable for many applications.™ Fresh and frozen garlic thus fulfil the same needs
of the processing industry.™® As such, the Tribunal found that this inquiry relates to a single class of goods.

8. Thereis evidence on the record that frozen garlic is dso produced in Canada. Domestic Growers Exhibit A-17
(protected), Administrative Record, Vol. 12; Tribuna Exhibit NQ-2000-006-10.11A (protected), Administretive
Record, Vol. 4 a 201.2.

9. See for example, Certain Hot-rolled Carbon Stedl Plate (final injury inquiry) (27 June 2000), NQ-99-004 (CITT)
a 18.

10. Thermal Insulated Board (final injury inquiry) (11 April 1997), NQ-96-003 (CITT).

11. Transcript of Public Hearing, Vol. 15, 2 April 2001, a 96 and 97.

12. 1bid.
13. Ibid. a 97 and 145.
14. 1bid. at 98.

15. Ibid.; Tribuna Exhibit NQ-2000-006-10.11A (protected), Administrative Record, Vol. 4 a 201.2; Domestic
Growers Exhibit A-14 (protected), Adminigtrative Record, Vol. 12; Domestic Growers Exhibit A-15,
Adminigtrative Record, Vol. 11; Domestic Growers Exhibit A-16, Administrative Record, Vol. 11.

16. Supranoteld.
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Consequently, the Tribuna will have to determine whether the dumping of the subject goods, taken as a
whole, has caused material injury or retardation or islikely to cause materia injury to the domestic industry.

Domestic Industry

The GGAO has 96 members who are, in large part, full-time farmers in the province of Ontario.
These farmers grow garlic as part of their selection of crops. Based on a survey of production conducted by
the GGAO, its members account for over 68 percent of the total Canadian production of garlic (by acreage).
The GGAO was supported by an additiond 14 producers who are not members of the GGAO. With the
incluson of these 14 producers, the CCRA determined that the complaint was supported by producers
representing 84 percent of the total Canadian production (by acreage). Therefore, the Tribund finds thet, for
the purposes of thisinquiry, the producers supporting the complaint congtitute the domestic industry.

Cumulation

Subsection 42(3) of SIMA provides, in part, that the Tribuna shall make an assessment of the
cumulative effect of the dumping of goods that are imported into Canada from more than one country if the
following conditions are met:

(@ the margin of dumping or the amount of the subsidy in relation to the goods from each of those
countries is not inggnificant and the volume of the goods from each of those countries is not
negligible; and

(b) an assessment of the cumulative effect would be appropriate taking into account the conditions
of competition between goods to which the preliminary determination applies that are imported into
Canadafrom any of those countriesand

(i) goods to which the preliminary determination applies that are imported into Canada from
any other of those countries, or

(i) like goodsof domestic producers.

In congdering the issue of cumulation, the Tribunal took into consderation the related provisons of
SIMA and the Commissioner’s preliminary and find determinations of dumping. The margins of dumping
in the case of China and of Vietnam were in excess of the relevant threshold. Therefore, the Tribund is
satisfied that the margins of dumping in relation to the goods from China and Vietnam were not
inggnificant. With respect to the issue of negligibility, the Tribunal notes that the volume of the dumped
subject goods from China and Vietnam surpassed the relevant threshold during the Commissioner’s period
of investigation.’” Therefore, the Tribuna is satisfied that the volume of the dumped subject goods from
each of the subject countrieswas not negligible.

The Tribunal looked closely at conditions of competition between imports from China and imports
from Vietnam given the dramatic difference in the volume of imports from these two countries. Imports of
the subject goods from China were 41 percent of total imports in 1998, 48 percent in 1999 and 72 percent
in2000. In comparison, those from Vietnam went from 1 percent in 1998, to 7 percent in 1999 and

17. The volumes of dumped goods from China and Vietnam were 57 percent and 6 percent respectively of the tota
imports of garlic into Canada during the Commissioner’s period of investigation. The volume of dumped and
undumped garlic imports from each of the subject countries is from the Commissioner’ sfinal determination. The
volume of non-subject garlic, including fresh garlic from China for July to December 1999, is from Statistics
Canada and quegtionnaire data. Commissioner’s Final Determination of Dumping, Tribuna Exhibit
NQ-2000-006-05 (protected), Adminisirative Record, Vol. 2 at 26.36 to 26.38; Public Pre-Hearing Saff Report,
Tribuna Exhibit NQ-2000-006A, Administrative Record, Val. 1A at 133; Tribuna Exhibit NQ-2000-006-16.14,
Administrative Record, VVol. 6 at 139.
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1 percent in 2000."8 Information provided by an exporter from Vietnam indicates a much larger volume of
garlic exportsto Canadain 2000 than was released in the domestic market in the first ten months of the yesr,
the period covered by the Tribunal’ s statistical data.™®

On further reviewing the evidence, the Tribund finds that the subject goods from China and
Vietnam are fungible and compete with each other in the domestic market. The Tribund notes thet,
physicdly, the garlic from Chinais indisti n%uishable from the garlic from Vietnam,® that they are both
imported into Canada by the same importers,®* that they both appear to be sold by the same retailers and
that both are sold at low prices’®® The Tribunal is aso of the view that the subject goods are fungible with
the like goods and that they compete with them in the same markets. On the basis of the above, the Tribunal
is satisfied that, taking into account the conditions of competition, it is appropriate to make an assessment of
the cumulative effect of the dumped goods from Chinaand Vietnam.

Injury

In an inquiry conducted pursuant to section 42 of SIMA, the Tribunal must determine whether the
dumped goods have caused material injury or retardation or are threstening to cause materid injury to the
domestic industry. Subsection 37.1(1) of the Special Import Measures Regulations® prescribes certain
factors that the Tribunal may consder in determining whether a domestic industry has been materialy
injured by dumped imports. These factorsinclude the volume of dumped goods and their effect on pricesin
the domestic market for like goods and the consequent impact of these imports on a number of relevant
economic factors and indices that have a bearing on the state of the domestic indudtry. In this case, the
factors that appear to be most relevant to the effects of the dumped goods on the state of the domestic
industry are actud or potentia declines in output, sdes and profits. Subsection 37.1(3) of the SIMA
Regulations aso requires the Tribunal to assess whether a causal relationship exists between the dumping
and the injury and to congder other factors, not related to the dumping, to ensure that the injury caused by
those other factorsis not attributed to the dumped imports.

Sate of theMarket and Industry
The Tribund examined the developments in the market for garlic in Canada during the period of

inquiry. Key performance indicators for the Canadian garlic market are summarized in Table 1. The volume
of the subject goods from China and Vietnam® increased markedly during the period of inquiry, from

18. Public Pre-hearing Staff Report, Tribunal Exhibit NQ-2000-006-06A, Adminidirative Record, Vol. 1A at 136.
Because of the small volume of imports of frozen garlic, the percentages for fresh and frozen combined are the
same asthose for fresh garlicimports shownin thistable.

19. Tribund Exhibit NQ-2000-006-24.02, Administrative Record, Vol. 5.3 at 21 to 29.

20. Complaint under SIMA, Initition of Dumping Investigation, Tribuna Exhibit NQ-2000-006-38, Adminigtrative
Volume1l.1at 88.

21. Final Determination of Dumping, Tribuna Exhibit NQ-2000-006-05 (protected), Adminisirative Record, Vol. 2
at 26.23 and 26.29.

22. Qpra note 20; Transcript of Public Hearing, Vol. 2, 3 April 2001, a 235-237; Tribuna Exhibit
NQ-2000-006-15.08A, Adminigtrative Record, Vol. 5at 61.3.

23. Protected Pre-hearing Saff Report, Tribuna Exhibit NQ-2000-006-07A, Administrative Record, Val. 2A at 151
and 161.

24. SO.R./84-927 [hereinafter SIMA Regulationg].

25. The subject goods do not include fresh garlic imported from China from July to December of each year under
review.
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3.8 million kilograms in 1998 to 6.1 million kilograms in 1999 and to 7.3 million kilograms in 2000.%° In
1998, the subject goods accounted for about 42 percent of the total imports. By 2000, the subject goods
accounted for about 73 percent of the total imports.

Tablel
Key Market and Industry Performance Indicators
Fresh and Frozen Garlic
1998 1999 2000

AreaPlanted (Acres)* 597 889 565
Net Production (million kg) 04 0.7 15
Imports (million kg)

Subject Goods® 38 6.1 7.3

Non-subject Goods 53 49 2.7
Market (million kg) 94 115 11.2
Market Share (%)

Domestic Production 3 4 10

Subject Goods® 40 53 65

Non-subject Goods 56 43 24

Totd Imports, All Sources 97 9% 90
Employment 438 590 1,105
Market Prices ($/kg)

Domestic Goods 271 210 1.68

Subject Goods® 1.73 151 1.12

Non-subject Goods 3.10 2.76 340
Gross Farm Return ($000) 170 (348) (1,031)
Note 1. For following year' s crop.
Note 2. The subject goods do not include fresh garlic imported from Chinafrom July to December of each yesr.
Percentages may not add to 100 due to rounding.
Source:Public and Protected Pre-hearing Staff Reports, Tribunal Exhibits NQ-2000-006-06A and

NQ-2000-006-07A, Adminigtrative Record, Vals. 1A and 2A.
Import and market numbers are rounded to protect confidentidity.

The seasond digtribution of imports from China has changed since the 1997 finding which resulted
in anti-dumping duties being applied for the sx-month period between July and December. In the last full
year before the 1997 finding, approximately 92 percent of the fresh garlic imported from China entered
Canada between July 1 and December 3127 After the 1997 finding, the pattern of the imports reversed.
IN1998, approximately 70 percent of the fresh garlic imports from China entered Canada between
January 1 and June 30, the six-month period that fals outside of the 1997 finding. By 2000, approximately
98 percent of the fresh garlic imported from China entered Canadain the first haf of the year and 50 percent

26. Astheimport data for the months of November and December 2000 were not available from Statistics Canada at
the time the Pre-hearing Staff Report was prepared, import volumes for 2000 were estimated based on the retio of
January to October import volumesin 1999 to full year importsin 1999.

27. SQupranote18at 140.
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of the annua import volume entered in the months of May and June® Imports from Vietnam, from 1998
to 2000, entered Canada primarily during the sx-month period from July to December in which the 1997
finding isin placeinvolving garlic from China.?®

Notwithstanding the large increase in the volumes of imports from the subject countries, fresh and
frozen garlic production in Canada increased from 0.4 million kilograms in 1998 to 0.7 million kilograms
in 1999 and to 1.5 million kilogramsin 2000.%°

The gpparent market for garlic grew by about 22 percent in 1999 before declining margindly
in 2000. Domedtically grown garlic and the subject goods both increased their respective market shares
during this period, while non-subject goods lost market share. The subject goods enjoyed the most growth,
increasing their respective market share from 40 percent in 1998 to 65 percent in 2000, while the domestic
growers share increased from 3 to 10 percent. Meanwhile, the share of the market held by non-subject
goods dropped from 56 to 24 percent.

The domegtic growers average price for sades of garlic from domestic production fell from
$2.71/kg in 1998 to $2.10/kg in 1999 and then to $1.68/kg in 2000. The average price for sdes of the
subject goods®! was consitently below that of the domestic growers and showed the same downward trend.
Their average price fell from $1.73/kg in 1998 to $1.51/kg in 1999 and to $1.12/kg in 2000. In comparison,
the average pricesfor salesof garlic from the United States, Mexico and Argentina were generdly above the
domestic price. * For the United States and Mexico, prices rose in 2000. The average price of garlic from
“other” non-subject countries, comprising about 3 percent of importsin 2000, fell from $2.71/kg in 1998 to
$1.48/kg in 2000, a price that was lower than that from domestic production, but higher than that from the
subject goods. %

The financia performance of the domestic garlic growers collapsed during this period.* In 1998,
the growers were profitable with gross farm returns of about $170,000. In 1999, the domestic growers lost
$348,000. In 2000, their lossincreased to $1,031,000.

The area planted with garlic in Canada by the respondent growers increased from 311 acres
in 1997, to 597 acresin 1998 and then to 889 acresin 1999.% In 2000, the total acreage planted with garlic
dropped below the 1998 levels to 565 acres. This reduction in acreage is the result of certain garlic farmers

28. Ibid.; Tribuna Exhibit NQ-2000-006-32, Administrative Record, VVol. 1 a 153-157.

29. Tribund Exhibit NQ-2000-006-32, Adminidtrative Record, Vol. 1 at 153-157.

30. Respondent growers accounted for approximatdy 70 percent of the acreage planted with garlic in 1999. These
growers harvested 1.5 million kilograms of garlic in 2000. When accounting for the other 30 percent of the
production, the total production of garlic is projected to be approximately 2.2 million kilograms in 2000. Because
the numbers reported in this statement of reasons for the domestic growers are those actualy reported and are not
adjusted to the total production, it isthe direction and magnitude of change that are most important to the analysis.
Supranote 18 at 130.

31. Doesnot include sales of fresh garlic from imports from Chinafrom July to December.

32. SQupranote23at 161.

33. SQupra note 18 at 175. In 1998 and 2000, there were no sdes of frozen garlic from “other” countries in the
domestic market.

34. Basad on domestic sales from the domestic production.

35. Supranotel18at 129.
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reducing the acreage that they planted with garlic, while a number of other garlic farmers stopped growing
garlic entirely.®

Because garlic planted in one year is harvested in the next, production lags behind changes in
acreage by one year. In this case, increases in acreage planted in 1998 and 1999 resulted in production
increases in 1999 and 2000.% It is expected that the decrease in the acres planted in 2000 will result in less
garlic production in Canadain 2001 and alower volume of sales from domestic production.

In summary, it is clear from the evidence that the domegtic growers have suffered a sgnificant
deterioration in performance in the form of price erosion and reduced profits. In addition, as plantings were
down sgnificantly in 2000, production in 2001 will be down, aswill be sales from the domestic production.
The Tribuna must now determine whether the dumping has caused dl or a part of this deterioration and, if
30, whether the effects of the dumping, in and of themselves, congtitute material injury.

Injury and Causality

The domestic growers argued that thereisa clear causal connection between the eroded prices, the
reduced profitability and the reduced plantings experienced by them and the dumped subject goods. In
conddering the merits of this argument, the Tribund carefully assessed the information submitted by the
parties and the testimony adduced during the hearing. The Tribunal paid particular atention to the rapid
increase in the volume of imports of the subject goodsin 1999 and 2000, and the sSgnificant decline in the
price of the subject goods, in the same years.

The volume of imports of the subject goods increased by gpproximately 60 percent in 1999,
compared to 1998, and by another 20 percent in 2000. The volume of imports of fresh garlic from Chinain
the first Sx months of 2000 was at a record high, 7.2 million kilograms. This volume of imports exceeded
the volume of imports from Chinain &l of 1996, * the lat full year prior to the 1997 finding in which garlic
imported from China during the July to December period had injured the domegtic garlic growers. As
dready noted, the information provided by an exporter from Vietnam indicates a volume of garlic exportsto
Canada in 2000 dmilar to the volume of imports into Canada from Vietnam in 1999, when Vietnam
increased from 1 percent of total importsto 7 percent of total imports.®

As previoudy discussed, there was a Sgnificant shift in the pattern of garlic imports from China
after the 1997 finding. The evidence shows that, soon after the 1997 finding, the vast mgjority of garlic from
China began entering Canada during the six-month period not covered by the 1997 finding. The evidence
aso reved sthat, from 1998 to 2000, most imports from Vietnam landed in Canadain the July to December
period when anti-dumping duties significantly reduced the volume of non-subject garlic from China that
waslanded in Canada.

The Tribunal also notes that in 2000, as stated above, approximately 50 percent of the garlic from
China entered the Canadian market during the months of May and June, just prior to the period in which
the 1997 finding comes into effect. In the Tribund’s view, the seasond shift stlems from the importers

36. Complaint to the CCRA, Tribund Exhibit NQ-2000-006-39 (protected), Administrative Record, Vol. 2.1
a 72-74.

37. Supranotel8at 129 and 130.

38. SQupranote18at 140.

39. TheTribuna had import information for only the first 10 months of 2000. Tribunal Exhibit NQ-2000-006-24.02,
Adminigtrative Record, Val. 5.3 at 21-29.
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desire to avoid the application of anti-dumping duties. Given the storability of garlic,® this shift permits
garlic imported from China to enter Canada at dumped prices and ill compete in the Canadian market
during the period covered by the 1997 finding.

The Tribunal heard testimony that, because garlic is a commodity item, price dominates the
purchasing decision.”* In fact, one witness explained that, when sdling to chain stores, no other factor
offsets price.*? Although other market factors such as quality, ddivery time, storability and availability may
play lesser roles in the decision to buy garlic,®® these factors come into play only when prices are
competitive and, even then, do not provide much of apremium in terms of pricing.*

Thelast couple of years proved to be difficult for the domestic garlic growers. While the volumes of
the subject goods sold in the market were growing sgnificantly in relation to those of the domestic garlic,
the price of the subject goods was dropping swiftly. In 1999, the average price of the subject goods fdll by
13 percent compared to the average pricein 1998. Despite these falling prices, most domestic garlic growers
choseto try to competein 1999, and planted arecord crop for the 2000 season. In 2000, domestic prices fell
il further in competition with the prices of the subject goods, which by then were 35 percent lower than
in 1998. Indeed, one of the importers acknowledged that there was an oversupply of garlic from Chinaand
Vietnam in the Canadian market in 2000, which kept prices low.* Many domestic growers virtually gave
away their garlic, sdlling it to larger suppliers a below cogt, the dternative to such low-cost sales being to
plough the garlic under or to compogt it. At times, the growers found that they were not even able to
negotiate a price™ or had to accept alow price Smply to recover some of their costs™” or to minimize their
losses.

The Tribuna heard consderable testimony about the domestic growers inability to compete. The
common theme was that, despite al efforts to increase their efficiency™® and notwithstanding the quality of
their garlic,*® domestic garlic could not compete profitably with the low prices of dumped garlic imported
from China and Vietnam. In fact, the prices a which the domestic growers were forced to el their garlic
were o low, in 2000, that the industry incurred alossin excess of $1 million.

Faced with subgtantia financial losses in 2000, some of the domestic growers decided not to plant
garlic for harvest in 2001, or reduced sgnificantly the acreage they planted with garlic. Other domestic
garlic growers stopped growing garlic entirdy. As a result of these reduced plantings and outright
termination of planting, overall plantings were down by 36 percent in 2000.

Based on the foregoing evidence and testimony, the Tribunal is of the opinion that the substantial
volumes and very low prices of dumped garlic from China and Vietnam caused materia injury to the
domestic growers in the form of price eroson, reduced profitability and reduced plantings. The dumped
subject goods forced the market prices down to below the cost of production of the domestic growers. Thus,
domestic market prices were materidly affected. In the Tribuna’ s view, the resultant financia loss of about

40. SQupranotel1lat 94.

41. SQupranotellat 122.

42. Transcript of In Camera Hearing, Val. 16, 2 April 2001, at 13-14.

43. SQupranote18at 179.

44. Qupranote4?2at 79.

45. Tribuna Exhibit NQ-2000-006-15.08A, Administrative Record, Vol. 5at 61.3.
46. SQupranotel1l at 163.

47. lbid.

48. SQupranotellat 36.

49. SQupranotel1l at 198.
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$1 million, most of which is related to the price eroson, is a materia loss for this industry. Findly, the
reduction in plantings by 36 percent is, in the Tribund’s view, expected to lead to a materia reduction in
production and salesin 2001.

The Tribuna next reviewed the effects of other factors to ensure that it did not attribute to the
dumped imports any injury caused by these other factors.

Other Factors

The Tribund identified a number of factorsthat could have had an impact on the industry including
the weather, other low-priced imports, the competitiveness of the domestic growers and domestic
overproduction in 2000.

With regard to the possible negative effects of weather on the performance of the garlic growers, the
Tribuna heard tesimony that, athough westher is an important factor in growing garlic, many maor
westher-related events can be overcome. A lack of rain, for example, can be aleviated through irrigation,
thereby providing the grower with the maximum amount of productivity. Further, the GGAO argued that,
if bad weather resultsin garlic that does not have a good appearance, then this garlic can be sold to the food
sarvice market or theindustria market. In Ontario, the year 2000 was unfavourable due to the extremely wet
weather during harvest. The weether in 2000 was estimated to have increased cogts by approximately
$0.15/kg.>* In the Tribund’s opinion, while these weather-related effects could have resulted in some
lessening of the domestic garlic prices, or increased codts, this would be minima when compared to the
price reductions that the growers had to make in order for the domestic garlic to compete with the dumped
subject goods.

Regarding the impact of non-subject goods in the domestic market, the Tribuna data showed that
non-subject goods from the United States, Argentina and Mexico were sold at prices generdly above the
domestic price. As for imports from the “other” non-subject countries, the Tribunal notes that, although the
prices were lower than the domestic prices in 1999 and 2000, they were above the prices of the subject
goods. In 2000, over 20 times as much subject garlic was imported into Canada from the subject countries
as was imported from these “other” non-subject countries® The Tribuna is therefore not persuaded thét,
given the large differentia in the volume of the subject goods and the volume of imported garlic from the
“other” non-subject countries, the prices of the garlic imported from these “other” non-subject countries
caused the pricesto go down.

Moreover, the Tribund is convinced that the Canadian growers are competitive with imports of
garlic from countries other than China and Vietnam.>® The Tribunal heard the witness from the Ontario
Minigtry of Agriculture testify that the Canadian garlic farmers were beginning to use state-of-the-art
machinery to plant their garlic more densdly, thereby increasing garlic yields>

With respect to the question of possible overproduction in 2000, a year that saw the market shrink
somewhat, the evidence shows that more than six times as much garlic was sold in Canada from the subject
imports as from domestic production.> Given this large differential in volume and given the very low prices

50. Supranotell at 59.

51. Tribund Exhibit NQ-2000-006-33-A, Adminigtrative Record, VVol. 1 at 159.8-159.9.

52. SQupranote 23 at 149.

53. Supranoted? at 7; Domestic Growers ExhibitsA-2 a 6, A-4 at 10, A-6at 7, A-10 at 14 and A-12 at 18.
54. SQupranotell at 25 and 46.

55. SQupranote23 at 159.
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of the subject goods, the Tribund is not persuaded that the higher volume of Canadian garlic production
in 2000 could have had any impact on market pricesoveral.

In the Tribuna’s view, none of these other factors contributed, in any significant way, to the rapid
decline in market prices between 1998 and 2000, the industry’ s Sgnificant decline in financid performance
and the reduced plantingsin 2000.

Having reviewed the effects of the dumped subject goods and of other factors on the domegtic
growers, the Tribunal concludesthat the dumping in Canada of the subject goods has caused materid injury
to the domestic industry. The Tribund is of the view that the dumped subject goods from China and
Vietnam flooded the domestic market with very low-priced garlic and materidly injured the domestic
industry through price erosion, reduced profits and reduced plantings.

Given that the Tribund has found materid injury, it need not determine whether there has been
retardation or whether thereisathreat of materid injury.

CONCLUSION

Pursuant to subsection 43(1) of SIMA, the Tribunal hereby finds that the dumping in Canada of the
subject goods originating in or exported from China and Vietnam has caused materid injury to the domestic
industry.
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