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INTERNATIONAL
TRADE TRIBUNAL

TRIBUNAL CANADIEN
DU COMMERCE
EXTERIEUR

Ottawa, Monday, November 6, 1995

Inquiry No.: NQ-95-002

IN THE MATTER OF an inquiry under section 42 of the Special Import Measures Act
respecting:

THE DUMPING IN CANADA OF REFINED SUGAR ORIGINATING IN

OR EXPORTED FROM THE UNITED STATES OF AMERICA, DENMARK,

THE FEDERAL REPUBLIC OF GERMANY, THE NETHERLANDS,
THE UNITED KINGDOM AND THE REPUBLIC OF KOREA, AND

THE SUBSIDIZING OF REFINED SUGAR ORIGINATING IN OR EXPORTED

FROM THE EUROPEAN UNION

FINDINGS

The Canadian Internationa Trade Tribunad, under the provisions of section 42 of the Special Import
Measures Act, has conducted an inquiry following the issuance by the Deputy Minister of National Revenue
of a prdiminary determination dated July 7, 1995, and of a find determination dated October 5, 1995,
respecting the dumping in Canada of refined sugar, refined from sugar cane or sugar beets, in granulated,
liquid and powdered form, originating in or exported from the United States of America, Denmark, the
Federal Republic of Germany, the Netherlands, the United Kingdom and the Republic of Korea, and
respecting the subsidizing of refined sugar, refined from sugar cane or sugar beets, in granulated, liquid and
powdered form, originating in or exported from the European Union.

Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian Internationd Trade
Tribuna hereby finds:

a)

b)

that the dumping in Canada of the aforementioned goods originating in or exported from
Denmark, the Federd Republic of Germany, the Netherlands, the United Kingdom and the
Republic of Korea has not caused materid injury or retardation to the domestic industry;

that the subsidizing of the aforementioned goods originating in or exported from the European
Union has not caused materid injury or retardation to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from the
Republic of Koreais not threatening to cause materid injury to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from
Denmark, the Federa Republic of Germany, the Netherlands and the United Kingdom is
threstening to cause material injury to the domestic industry, but it excludes from the finding the
goods listed in Appendix A; and

that the subsidizing of the aforementioned goods originating in or exported from the European
Union is threatening to cause materia injury to the domestic industry, but it excludes from the
finding the goods listed in Appendix A.
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In accordance with subsections 43(1) and 43(1.01) of the Special Import Measures Act, the
Canadian Internationdl Trade Tribuna finds that the dumping in Canada of the aforementioned goods
originating in or exported from the United States of America has not caused materid injury or retardation to
the domestic industry, but is threstening to cause materid injury to the domestic industry. The Canadian
Internationa Trade Tribund excludes from thisfinding the goods listed in Appendix A.
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Presiding Member
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Member
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Secretary

The Statement of Reasons will be issued within 15 days.
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APPENDIX A

GOODS EXCLUDED FROM THE FINDINGS
MADE BY THE CANADIAN INTERNATIONAL TRADE TRIBUNAL
IN INQUIRY NO. NQ-95-002

Co-crystallized products — For grester clarity, these products are comprised of sugar syrups or liquid
sucrose blends and one or more non-sucrose ingredients combined through a co-crystallization process
to form adry solid structure in granulated or powder form.

Pearl sugar — For greater clarity, pearl sugar is hard granulated sugar, pellet-formed by subjecting
sugar syrup to intense heet. The pellet, which isthe Sze of a pea, is shaped like afootball. It is coarser
than coarse sugar, i.e. confectioners sugar.

Bottler’s floc-free beet sugar — Imported by McNel Consumer Products Company for use in
pharmaceutica preparations.

Lyle’s Golden Syrup —Produced by Tate & Lyle PLC.
Lyle’s Pouring Syrup — Produced by Tate & Lyle PLC.

Daddy brand wrapped sugar dominoes in 1-kg boxes — For greater clarity, these are sugar cubes
which are wrapped in illustrated paper wrappings, each of which contains two sugar cubes.

Daddy brand wrapped sugar cubes in 5-kg boxes containing 960 portions — For grester clarity, each
portion contains two sugar cubes which are wrapped in illustrated paper wrappings.

Saint Louis brand pre-cut brown cane sugar lumps in 1-kg boxes — For greater clarity, these are
rough-shaped sugar lumps comprised of brown cane sugar.

Daddy brand shaped white sugar pieces in 500-g boxes — For grester clarity, these sugar pieces are
pre-cut into diamond, heart, spade and club shapes.

Daddy brand brown or blonde *“Vergeoise™ sugar in 500-g cases.
Comptoir du Sud brand brown and white sugar pieces in 1-kg and 500-g boxes.

Daddy brand brown coffee sugar in 500-g box packets — For grester clarity, this is large granule
brown sugar.

Demerara sugar cubes — Produced by Tate & Lyle PLC.

Amber sugar crystals — Produced by Tate & Lyle PLC. For greater clarity, these are large sugar
crystadsin varying shedes of brown.

Low-colour liquid sucrose with a colour no higher than 10 maximum ICUMSA (Internationa
Commission for Uniform Methods of Sugar Analysis) colour units and didtiller’s grade liquid sucrose
imported by Gilbey CanadaInc. for use asingredientsin its production process.
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Richard G. Dearden
Canadian Sugar Beet Producers
Asociation Inc.

(Supporting the Complaint)

Terrance A. Sweeney
Craig J. Webster
R.W. Patten Distributors Ltd.

(Importer)

Richard S. Gottlieb

Peter E. Kirby

Robert J. Bertrand, Q.C.
Savannah Foods & Industries, Inc.

(Importer/Exporter)

C.J. Michad Havdll, Q.C.
Geoffrey C. Kubrick

Paul M. Laonde
Christopher J. Kent

United Sugars Corporation

(Importer/Exporter)

ChrisHines

Gordon W.R. LaFortune

Chandra Gibbs

Canadian Blending & Processing, Inc.
E.D. & F. Man (Sugar) Ltd.

(Producer/Importer and Exporter)

Peter Clark
Canadian Industrid Swesetener Users
Nationa Dairy Council of Canada

(Purchasers)
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Paul D. Burns
Domino Sugar Corporation
Tate & Lyle Industries Limited

(Exporters)

G.P. (Pett) MacPherson
NalaElfar
Coca-ColaBeveragesLtd.

(Purchaser)

Michad A. Kden
Effem Foods Ltd.

(Purchaser)

Richard A. Wagner
Bakery Council of Canada

(Purchaser)

Randadl J. Hofley
The Quaker Oats Company of Canada Limited
McNeil Consumer Products Company

(Purchasers)

Jean-Pierre Chapleau
Vice-Presdent
Canadian Honey Council

(Purchaser)

Helen Beyers
Qudlity Assurance Manager
Gilbey CanadaInc.

(Purchaser)

James D. Sutton

Director of Investigation and Research
Bureau of Competition Policy
Department of Industry
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Ottawa, Tuesday, Novemper 21, 1990

Inquiry No.: NQ-95-002

THE DUMPING IN CANADA OF REFINED SUGAR ORIGINATING IN

OR EXPORTED FROM THE UNITED STATES OF AMERICA, DENMARK,

THE FEDERAL REPUBLIC OF GERMANY, THE NETHERLANDS,
THE UNITED KINGDOM AND THE REPUBLIC OF KOREA, AND

THE SUBSIDIZING OF REFINED SUGAR ORIGINATING IN OR EXPORTED

FROM THE EUROPEAN UNION

Special Import Measures Act - Whether the dumping and subsidizing of the above-mentioned
goods have caused materid injury or retardation or are threstening to cause materia injury to the domestic

industry.

DECISION: The Canadian Internationa Trade Tribuna hereby finds:

a)

b)

that the dumping in Canada of refined sugar, refined from sugar cane or sugar beets, in
granulated, liquid and powdered form, originating in or exported from Denmark, the Federd
Republic of Germany, the Netherlands, the United Kingdom and the Republic of Korea, has
not caused materid injury or retardation to the domestic industry;

that the subsidizing of the aforementioned goods originating in or exported from the European
Union has not caused materid injury or retardation to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from the
Republic of Koreaiis not threstening to cause materid injury to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from
Denmark, the Federal Republic of Germany, the Netherlands and the United Kingdom is
threstening to cause materid injury to the domestic industry, but it excludes from the decison
the goods listed in Appendix A to itsfindings, and

that the subsidizing of the aforementioned goods originating in or exported from the European
Union is threastening to cause materid injury to the domestic industry, but it excludes from the
decision the goods listed in Appendix A to itsfindings.

The Tribuna dso finds that the dumping in Canada of the aforementioned goods originating in or
exported from the United States of America has not caused materia injury or retardation to the domestic
industry, but is threetening to cause materid injury to the domestic industry. The Tribunal excludes from this
decision the goods listed in Appendix A to itsfindings.

Pace of Hearing: Ottawa, Ontario
Dates of Hearing: October 2t0 5, 1995

October 10to 13, 1995
October 16 and 17, 1995

Date of Findings: November 6, 1995
Date of Reasons. November 21, 1995
133 Laurier Avenue Wes! 333, avenue Lanrier ouest
Ottawa, Ontaria K14 0G7 Ottawa (Ontario) K14 0G7

(613) 990-2452 Fax (613) 990-2439 (613) 990-2452 Telec. (513) 990-2439
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CANADIAN
INTERNATIONAL
TRADE TRIBUNAL

Ottawa, Tuesday, November 21, 1995

Inquiry No.: NQ-95-002

IN THE MATTER OF an inquiry under section 42 of the Special Import Measures Act
respecting:

THE DUMPING IN CANADA OF REFINED SUGAR ORIGINATING IN
OR EXPORTED FROM THE UNITED STATES OF AMERICA, DENMARK,
THE FEDERAL REPUBLIC OF GERMANY, THE NETHERLANDS,

THE UNITED KINGDOM AND THE REPUBLIC OF KOREA, AND
THE SUBSIDIZING OF REFINED SUGAR ORIGINATING IN OR EXPORTED
FROM THE EUROPEAN UNION

TRIBUNAL: ARTHUR B. TRUDEAU, Presding Member
ANTHONY T. EYTON, Member
LYLE M. RUSSELL, Member

STATEMENT OF REASONS

BACKGROUND

The Canadian Internationa Trade Tribuna (the Tribund), under the provisions of section 42 of the
Special Import Measures Act' (SIMA), has conducted an inauiry following the issuance by the Deputy
Minister of National Revenue (the Deputy Minister) of a preliminary determination” dated July 7, 1995, and
of afind determination® dated October 5, 1995, respecting the dumping in Canada of refined sugar, refined
from sugar cane or sugar beets, in granulated, liquid and powdered form, originating in or exported from the
United States of America, Denmark, the Federal Republic of Germany, the Netherlands, the United
Kingdom and the Republic of Korea, and respecting the subsidizing of refined sugar, refined from sugar
cane or sugar beets, in granulated, liquid and powdered form, originating in or exported from the European
Union. The complainant was the Canadian Sugar Indtitute (CSl), acting on behaf of Rogers Sugar Ltd.
(Rogers), Lantic Sugar Limited (Lantic) and Redpath Sugars, a divison of Redpath Industries Limited
(Redpath).

On July 7, 1995, the Tribuna issued a notice of commencement of inquiry.* In that notice, the
Secretary of the Tribund (the Secretary) invited personsto notify the Tribund whether they intended to make
representations on the question of public interet, if the Tribunal made a finding of injury or threst of injury.
Severad persons announced their intention to make representations.

As pat of the inquiry, the Tribunal sent detailed questionnaires to Canadian manufacturers,
importers and corporate purchasers of refined sugar. Respondents provided production, financid, import,
export and market information, as wel as other information relating to refined sugar, for the period from
January 1, 1991, to March 31, 1995. Facts gathered by the Tribunal include information on sweeteners other

! RSC. 1985, c. S-15, asamended by S.C. 1994, c. 47.

2. CanadaGazette Part |, Vol. 129, No. 29, July 22, 1995, at 2359,
%, Ibid., No. 43, October 28, 1995, at 3692.

. Ibid., No. 28, duly 15, 1995, at 2296.
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than refined sugar, such as high-fructose corn syrup (HFCS) and non-cdoric, high-intensity sweeteners.
From replies to the questionnaires and other sources, the Tribund’s research staff prepared public and
protected pre-hearing staff reports.

In addition to the usuad methods of economic andysis, the Tribund’s research daff prepared
preliminary quantitative economic estimates of the effects of dumped and subsidized imports. The estimates
were prepared using an economic modd caled the “Commercid Policy Andysis System” (COMPAS).”
A first set of estimates was based on data developed in the Protected Staff Economics Report,® aong with
the dumping margins and subsidy amounts in the preliminary determination. A revised set of estimates was
made using the dumping margins and subsdy amountsin thefina determination.

The Tribund’s staff held a technicd meeting on August 8, 1995, to answer questions regarding
COMPAS and the gtaff economics report. On September 21, 1995, the Tribunal heard argument regarding a
motion by United Sugars Corporation (United) for an order directing the Tribuna gtaff and members to
make no further use of COMPAS. On September 22, 1995, the Tribunal advised parties that it had decided
to deny United’ srequest. The Tribuna issued written reasons for its decision on October 2, 1995.

The complainant, as well as the Canadian Sugar Beet Producers Association Inc. (the Association),
that supported the complaint, were represented by counsel, as were numerous importers, exporters and
purchasers of refined sugar. The Director of Investigation and Research, Bureau of Competition Policy,
Department of Industry (the Director), was adso a party to the inquiry and was represented by counsd. The
Tribuna held a pre-hearing conference on September 22, 1995. Public and in camera hearings were held in
Ottawa, Ontario, between October 2 and 17, 1995.

During the hearing, the Tribuna heard a motion from the Attorney Genera of Canada requesting the
Tribuna to quash four subpoenas which had been served by Savannah Foods & Industries, Inc. (Savannah)
on certain senior public servants. The subpoenas would have required the public servants to bring numerous
documents with them when they appeared to tetify at the hearing. The Tribuna quashed two of the
subpoenas in their entirety. The remaining two subpoenas were quashed insofar as they required the public
sarvants to produce a large number of documents. In its ruling, the Tribund did say, however, that it
expected those officids to inform themsaves about certain matters and to bring to the hearing such
documents as were relevant to those matters.

®. COMPAS was described in the staff economics report as a smple static economic model designed to
esimate the effects of dumped and subsidized imports on domestic revenues, prices and output. The
possible effects of dl other factors, such as the exchange rate, the business cycle and strikes, on the domestic
industry are not taken into account in or measured by the mode since they are held congtant in the andysis.
To edimate the effects of dumping and subsidizing, COMPAS uses actud data to describe the state of the
domestic market in the presence of dumped and subsidized imports. COMPAS then estimates the effects on
the domestic price, quantity and revenue of raisng the prices of the subject imports to undumped prices
(i.e.normd vaue) or unsubsidized prices. The difference between the actua data and the estimates
represents the decrease that would occur in domestic revenues, prices and output because of dumped and
subsidized imports.

®  August 30, 1995, Tribuna Exhibit NQ-95-002-30 (Protected), Administrative Record, Vol. 2A at 2.
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The Attorney Genera of Canada sought a stay of the Tribund’s order in the Federd Court of
Appedl. In declining to grant a stay in respect of the subpoenas generdly, the Court stated that it was “not
persuaded that the applicant would suffer irreparable harm if [the two public servants] were required to
testify asto matters within their persona knowledge and not involving any confidentia material.” The Court
did grant a stay againg that part of the Tribuna’s order that would have required the public servants to
inform themsalves and to bring certain documents with them to the hearing. Savannah subsequently decided
that it did not wish to have one of the two public servants gppear as awitness. The remaining public servant
appeared and gave evidence.

The record of thisinquiry conssts of al Tribund exhibits, including the public and protected replies
to questionnaires, dl exhibits filed by the parties a the hearing, the transcript of dl proceedings and the
Tribund’s reasons for its decisons reating to the motions on the use of COMPAS and on subpoenas to
public servants. All public exhibits were made available to the parties. Protected exhibits were made
available only to independent counsd who had filed a declaration and undertaking with the Tribunal.

The Tribund issued its findings on November 6, 1995. On the same date, the Secretary informed
parties, and those persons who had notified the Tribund of their intention to make public interest
representations, of the procedures for consideration of the public interest. The Secretary’s letter invited
persons wishing to make representations in support of a public interest investigation to file representations by
December 4, 1995. Persons wishing to respond to these representations must do so by December 18, 1995.
The Tribund will advise persons on or before January 8, 1996, whether it considers that there is a public
interest concern worthy of further investigation. If it decidesto initiate an investigation, it will inform persons,
on the same date, of the proceduresto follow in that process.

RESULTS OF THE DEPUTY MINISTER’S INVESTIGATION

The products that are the subject of this inquiry are described by the Deputy Minigter in the find
determination as refined sugar, refined from sugar cane or sugar beets, in granulated, liquid and powdered
form. Under the Harmonized Commodity Description and Coding System,? the subject sugar is classified in
subheading Nos. 1701.91 and 1701.99 and under most tariff items of subheading No. 1702.90.°

Refined sugar is sold as white granulated, liquid and specidty sugars. Granulated sugar comesin a
range of grain fractions (e.g. medium, fine and extra fine). Liquid sugar includes invert sugar. Specidty
sugars include soft yellow sugar, brown sugar, icing sugar, demerara sugar and others. Specidty sugars may
be in granulated, liquid or powdered form. Refined sugar is provided to customers in a broad range of
shipping and packaging configurations. These include 2-, 4-, 10-, 20- and 40-kg bags, and in bulk by rail-car,
truckload or one metric tonne intermediate bulk containers (tote bags). Liquid sugar is sold by rail-car,
truckload, drum and pail.

. The Attorney General of Canada v. Savannah Foods and Industries, Inc., unreported, Federal Court
of Apped, Court File No. A-627-95, October 10, 1995.

8 Customs Co-operation Council, 1<t ed., Brussels, 1987.

°  For thefull ligt of tariff items, see Department of National Revenue, Fina Determinations of Dumping
and Subsidizing, October 5, 1995, Statement of Reasons, Tribund Exhibit NQ-95-002-4, Adminigtrative

Record, VVol. 1 at 239.
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The period of invedtigation into dumping was from January 1, 1994, to February 28, 1995. The
period of investigation into subsidizing was from January 1, 1993, to December 31, 1994.

In the find determination, the Deputy Minister identified 41 exporters and 185 importers of refined
sugar into Canada. Four companies, namely, Domino Sugar Corporation (Domino), United, Savannah and
Refined Sugars, Inc. (RSl), accounted for approximately 85 percent of the total shipments of the subject
goods to Canada and approximately 95 percent of the goods exported to Canada from the United States. The
investigation by the Department of Nationd Revenue (Revenue Canada) of exports by United covered sdes
from its severd sugar beet processing factories. In the case of Savannah, the investigation covered sales from
both its cane sugar refineries and its sugar beet processng plants. Both United and Savannah acted as
importers of record for saes to customers in Canada. Revenue Canada investigated exports from the sugar
refineries of Domino and RSl. Some of their sdes were to affiliated companies, Redpath in the case of
Domino and Lantic in the case of RS.

During the period of investigation, Revenue Canada reviewed 100 percent of Domino’s and RSl’s
goods shipped to Canada, 99.7 percent of United’s goods and 96.5 percent of Savannah’s goods. In the case
of Domino and United, 99.9 percent of the goods were found to have been dumped at weighted average
margins of 45.9 and 40.7 percent, respectively. As for Savannah and RS, 100 percent of the goods were
found to have been dumped at weighted average margins of 43.8 and 46.0 percent, respectively. Since no
information was requested from, or provided by, the remaining exporters in the United States, the weighted
average margin of dumping was determined to be 44.3 percent.

Exports by ED. & F. Man (Sugar) Ltd. (Man) represented a mgjor portion of the subject goods
shipped from the European Union to Canada during the period of investigation. Man is a broker with
extensive internationa operations. It purchased refined sugar from al four EU countries included in the
dumping investigation. These countries were Denmark, the Federal Republic of Germany, the Netherlands
and the United Kingdom. Because Man did not provide a complete submission in response to Revenue
Canada s request for information, the norma vaues were determined by minigterid specification under
SIMA.. On this basis, the weighted average margin of dumping was found to be 64.3 percent. Since no
information was requested from, or provided by, the remaining exporters in the European Union, Revenue
Canada determined that the weighted average margin of dumping was equa to 44.3 percent. Included
among these exporterswas Tate & Lyle PLC (Tate & Lyle), the owner of Redpath and Domino.

With respect to the Republic of Korea, four companies, which accounted for 95 percent of the
subject goods shipped to Canada, did not provide complete responses to Revenue Canadas request for
information. The norma vaues for those four companies were determined by ministeria specification under
SIMA.. The weighted average margin of dumping was found to be 64.3 percent. For the remaining Korean
exporters from whom no information was requested or by whom none was provided, the weighted average
margin of dumping was determined to be 44.3 percent.

The Deputy Minigter determined that three subsidy programs (export refunds, a compensation
system for storage costs and the U K. refining aid) were available to European exporters during the period of
investigation. He found these subsidies to be countervailable. Since Revenue Canada did not have the
information necessary to determine the amount of subsidy for each exporter, the amount of subsdy was
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determined by ministerial specification under SIMA. The total subsidy for exporters in the European Union
was determined to be 50.79 ECUS/100 kg.™

According to Statistics Canada data, in 1994, 15 importers accounted for about 98 percent of al
imports of the subject goods. Large importers were RW. Patten Didributors Ltd. (Patten), Savannah,
United and Canadian Blending & Processing, Inc. (CBP).

Table 1 presents the results of the Deputy Minister’s investigation. It shows the countries involved,
companies investigated, the margins of dumping and the amount of subsdy for dl EU exporters. The
margins of dumping for Man apply to its exports from the four member states of the European Union from
which it made salesto Canada

Table 1
MARGINS OF DUMPING FOR REFINED SUGAR
Margin of Dumping Expressed as a

Country Company Percentage of Normal Value
United States Domino Sugar Corporation 46
United Sugars Corporation 41

Savannah Foods & Industries, Inc.
Refined Sugars, Inc.
All Other U.S. Exporters

European Union E.D. & F. Man (Sugar) Ltd.
Tate & Lyle Industries Limited
August Topfer Co. GmbH
VAN TOL B.V.

Republic of Korea Cheil Foods & ChemicasInc.
Samsung Co. Ltd.
Sam Yang Co. Ltd.
Taihan Sugar Industrid Co. Ltd.
Other Korean Exporters

RERRRX RRRR R&R

AMOUNT OF SUBSIDY FOR REFINED SUGAR
All EU Members: 50.79 ECUS/100 kg

Source: Department of National Revenue, Fina Determinations of Dumping and Subsidizing,
October 5, 1995, Statement of Reasons, Tribuna Exhibit NQ-95-002-4, Adminigtrative Record, Val. 1
at 218.

19" On October 5, 1995, the date of the final determination, the amount of the subsidy (50.79 ECUS/100kg)
was equa to $87.46/100 kg. The Deputy Minister found that, on average, during 1994, the amount of the
subsidy was equivaent to 133 percent of the export price for subsidized sdes to Canada. Department of
Nationa Revenue, Find Determinations of Dumping and Subsidizing, October 5, 1995, Statement of
Reasons, Tribuna Exhibit NQ-95-002-4, Adminigtrative Record, Vol. 1 at 218.

1 CBPisthe importer of record, athough Man retained title for sales of CBP-produced refined sugar in
Canada.
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PARTIES SUPPORTING THE COMPLAINT

Canadian Sugar Institute

The CSl is a trade association whose members are Rogers, Redpath and Lantic. Rogers has a cane
sugar refinery in Vancouver, British Columbia, and two sugar beet processing plantsin Winnipeg, Manitoba,
and Taber, Alberta Lantic has two cane sugar refineries in Montréa, Quebec, and Saint John,
New Brunswick. Redpath has a cane sugar refinery in Toronto, Ontario.

Counsd for the CSl argued that the evidence showed overwhdmingly that dumped imports from the
United States and the Republic of Korea, as well as dumped and subsidized imports from the European
Union, had injured the Canadian industry. Counsdl claimed that trade distortions in the United States and the
European Union have created refined sugar surpluses. Exporters had targeted Canada, one of the few
countries with no mgjor trade barriers to imports of refined sugar. Counsel suggested that the Tribund has
the discretion to cumulate dumped imports from al sources. The margins of dumping are very high, and the
country of originis of no significance for the subject goods, according to counsd.

Counsd for the CSl submitted that the subject goods had caused substantial declinesin net margins.
Buyers had used import price quotations to leverage down prices from the domestic refiners. These
quotations had direct and indirect price transmisson effects in the retall and industria markets. Margin
depression had culminated in disastrous net margins and sharply reduced profitsin early 1995 for Lantic and
Redpath. Rogers faced dumped import competition in the profitable retail market, not only from the
United States but dso from the Republic of Korea, forcing a shift to lower-margin business and,
subsequently, unacceptable shareholder returns. Counsel aso argued that the COMPASS estimates reinforced
the domegtic industry’s evidence that the subject goods had a significant negative effect on industry prices
and revenues.

Counsd for the CSl argued that refiners’ sales to the HFCS-substitutable segment of the market had
alowed the refiners to maintain production volumes and, thus, lower unit costs, which helped to withstand
the injury from dumped and subsidized imports. There were numerous examples of logt sdles or margin
depression dueto liquid sugar sourced from Man. Counsdl pointed out that this liquid sugar isliquefied from
dumped or subsidized refined suger.

Counsd for the CSl submitted that there was a threat of injury from U.S. imports. In the absence of
a finding of materia injury to the domestic industry, the conditions caused by dumped and subsdized
importsthat existed in 1994 and 1995 would intensfy. Imports of U.S. sugar were increasing, and there was
growth in sugar beet and sugar cane production in the United States. Counsd aso contended that there was
sgnificant idle refining capacity in the cane sugar sector. Counsdl argued that limited imports of liquid sugar
had caused injury and crested athrest of injury. Liquid sugar could be moved long distances, and therewas a
likelihood of the establishment of blending facilities at the United States-Canada borde.

Counsd for the CSl aso noted that the European Union is now the world's largest refined sugar
producer and that the capacity avalable for subsidized EU exports posed a threat. The WTO subsidy
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agreement™* will bring little change in the volume of subsidized exports by the European Union and the
amounts of subsidies on those exports for the next five years. They submitted that huge inventories will
continue to threaten the Canadian market for refined sugar.

Canadian Sugar Beet Producers’ Association Inc.

The Association is an organization which represents Canadian sugar beet growers in Alberta and
Manitoba. The growers sdll their entire crops to Rogers, which processes the beets in plants in Taber and
Winnipeg.

Counsd for the Association stated that there was overwheming evidence to support the Canadian
refiners position that the subject goods had depressed and suppressed prices in Canada and had been
responsible for lost sdes. Rogers shift to lower-margin business had led to losses to the growers and to
delays in investments. If Rogers could not continue to buy the crops, there would be nowhere to sl it.
Without anti-dumping duties, counsel submitted, both processing plants would close. Counsd cited, as a
major threst, United's plant in Drayton, North Dakota, 40 miles from the Canadian border, with a capacity
far grester than that of the Canadian processors.

PARTIES OPPOSING THE COMPLAINT

R.W. Patten Distributors Ltd.

Petten is an importer and supplier/packager of refined granulated sugar in Ontario. Patten dso
manufactures certain sugar-containing products. It imports refined sugar from Domino in the United States.

Counsd for Petten claimed that there was no causal connection between imports and the aleged
decline in the domestic industry’s profits. Counsd argued thet liquid sugar margins were relatively low to
meet the HFCS threat which went beyond the “bottler” segment. They suggested that the Tribunal consider
other factors in addressing the domestic industry’s profitability, for example, raw sugar trading results and
the debt charges of Redpath and Lantic to their parent firms. Counsel suggested that U.S. border measures™
affecting Canadian exports had dso hurt Rogers and beet growers. In addition, counsel suggested that,
athough claiming to counter U.S. imports, Lantic and Redpath could have shipped goods west of Ontario,
but did not do so. Counsel submitted that there were no mgjor sales lost to dumped imports.

2. WTO members have made commitments regarding reductions both in the volume of subsidized

exports of refined sugar and in the amounts of subsidy for those exports. Public Pre-Hearing Staff Report,
August 31, 1995, Tribunal Exhibit NQ-95-002-6, Adminigtrative Record, Vol. 1A at 67.

3 Between October 1, 1990, and December 31, 1994, Canada faced no prohibitive duties for its exports
of refined sugar to the United States. However, since January 1, 1995, Canadian exports of refined sugar
have become subject to U.S. import quotas on sugar and sugar-containing products. As a consequence,
Canadian exports of refined sugar are redtricted to levels well below those of previous years.




Savannah Foods & Industries, Inc.

Savannah exports refined sugar to Canada under the U.S. Sugar Re-Export Program™ and is the
importer of record for dl sdes. Savannah has sold directly to Man and through brokers to other Canadian
buyers.

Counsd for Savannah submitted that it had not caused or contributed to materia injury to the
domestic industry. Any injury was caused by the only new eement in the Canadian market, the entry of saes
of beet sugar from United. Counsd requested that imports from Savannah be excluded because, based on
Savannah’s past conduct, there was no thregt of injury. They argued that the domestic refiners earned good
returns, despite the fact that they consdered dumping to have been occurring for many years. Counsd
submitted that, for long-term contracts, the Tribunal should take into account the actual date of sde of the
imports, as opposed to the date of actud delivery, when assessing injury. They dso suggested that the
Tribunal take into account the associ ation between companies found to be dumping and the domestic refiners
in determining the “ domestic industry.”

Counsd for Savannah argued that the pricing of imports in the domestic market did not reflect the
dumping margin. Thus, the dumping margin should not be used as the measure of the decline in import
pricesin COMPAS.

United Sugars Corporation

United is a co-operative of sugar beet processors owned by sugar beet growers. The processing
plants are located in severd central and northern U.S. states. United sdlls refined sugar directly to buyersin
Canada and isthe importer of record for these sdles.

Counsd for United submitted that imports from related U.S. companies were harming the Canadian
refiners and suggested that the Tribuna examine the impact of these sdes on the domestic industry’s
performance. They adso suggested that the Canadian refiners filed their complaint to retdiate againg the
closure of the U.S. border. Counsdl rejected clams of differences between refined sugar made from sugar
cane and sugar beets and opposed the exclusion for cane refined sugar. Given recent successful beet crops,
particularly in 1994, counsd claimed that it was unlikely that the Canadian beet processng plants would
close. It was a0 unlikely that a refiner with a monopoly postion like Rogers would close. Counsd argued
that the evidence suggested some degree of tacit market sharing among the domestic producers. Import
competition kept the industry honest. The domestic industry’s profit margins showed that the refiners are
doing well. The Tribunad should look a the financid relationships between the refiners and effiliated
companies. Counsd also argued that it did not take amode like COMPAS to show that there will be injury
when thereisahigh, but meaningless, margin of dumping.

Counsd for United argued that its good profits were not unseemly. United had no plans to take over
the Canadian market and only sought a market share of 3 to 5 percent, and its sales in Canada were made a
a profit. In counsd’s view, United took saes because it was competitive and offered a good product.

¥ Under this program, U.S. cane sugar refiners can buy raw sugar offshore a world market prices and

export the equivaent amount of refined sugar. Public Pre-Hearing Staff Report, August 31, 1995, Tribunal
Exhibit NQ-95-002-6, Administrative Record, Val. 1A at 71.
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Counsd suggested that the CSl’ s evidence was not well-founded. It was difficult to determine the Canadian
price, particularly for contracts with up-front rebates. An examination of alegations of lost sdes and price
suppression relating to United showed that the Canadian refiners had relied far too much on “scuttlebutt and
verba information” in pricing refined sugar. Counsdl dso remarked on the difficulty of rebutting confidential
dlegations.

Canadian Blending & Processing, Inc./E.D. & F. Man (Sugar) Ltd.

CBP produces liquid sugar and other sugar products from imported granulated white sugar. Its plant
is located in Windsor, Ontario. Man is an importer which sdlis refined sugar and other sugar products to
customersin Canada. It buys granulated white sugar in Europe and the United States. CBP processes refined
sugar on atoll basis for Man to produce liquid sugar and other sugar products which Man sdls in Canada.
CBP aso exports sugar products made from refined sugar purchased from Man.

Counsd for CBP and Man submitted that there was no evidence of injury or threat of injury. Any
margin reduction was due to other factors, such asinterest paid by the refinersto their parent companies and
the cost of shipping sugar from Vancouver, British Columbia, to the Prairies in 1992 and 1993. Counsdl
argued that dternative sweeteners had forced the Canadian refiners to maintain competitive prices. They
suggested that they had reduced margins on liquid sugar to be more compstitive with HFCS. Counsdl
submitted that Man and CBP had refuted the dlegations of lost sdes and margin suppression. Counsdl
submitted that much of the sugar sold by Man in the early 1990s was from Finland, not a member of the
European Union at that time, and that the liquid sugar sold by Man was produced by CBP, a domestic
producer. Counsel argued that, despite high production in the European Union for many years, very little
EU sugar had been sold in Canada. Had the European Union intended to swamp the Canadian market, it
would dready have done so.

Counsd for CBP and Man argued that an injury finding would put CBP out of busness. They
indicated that the domestic refiners had offered sugar to CBP at no discount. Consequently, the company had
no other source of supply of refined sugar. Counse requested three exclusions. The firg is for granulated
refined sugar imported by CBP for the production of liquid sucrose and liquid invert sugar. The second isfor
refined sugar imported from Denmark, the Netherlands, the Federd Republic of Germany and the
United Kingdom. The third is for subsidized imports of refined sugar from the EU member states. Counsdl
submitted that the Tribuna does not have the discretion to interpret the word “negligible™ in SSMA and
should use Tribuna gatistics for determining thresholds.

> Subsection 2(1) of SIMA provides, in part, asfollows:

“negligible” means, in respect of the volume of dumped goods of a country,

(a) less than three per cent of the total volume of goods that are released into Canada
from all countries and that are of the same description as the dumped goods,

except that
(b) where the total volume of dumped goods of three or more countries, each of whose
exports of dumped goods into Canada is less than three per cent of the total volume of
goods referred to in paragraph (a), is more than seven per cent of the total volume of
goods referred to in paragraph (a),

the volume of dumped goods of any of those countries is not negligible.
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Bakery Council of Canada

The Bakery Council of Canada is a trade association representing firms in the Canadian baking
industry which use sugar in their production processes. Counsdl for the Bakery Council of Canada submitted
that the dumped imports had not caused materia injury to the domestic industry. He argued that the
traditiona indicators, namdy, production, the market, market share, capacity, capacity utilization, inventories,
employment and profitability, showed no injury. If there is any injury, it is not from dumped or subsidized
imports. Counsel pointed out that, in the 1990s, margins were being squeezed for everyone. He suggested
that other factors, such as the financing costs that Redpath and Lantic pay to their parent firms, the closure of
the U.S. market, the influence of HFCS and the domestic industry’s forays into liquid sugar, were injurious
to the refiners. Counsel argued that, if there was any injury, it was only in the retall sector. Witnesses had
provided evidence rebutting the two clams of injury in the industria sector. Accordingly, imports for the
industrial sector, amarket which isdominated by purchases from the domestic refiners, should be excluded.

Effem Foods Ltd.

Effem Foods Ltd. (Effem) uses refined sugar products in the manufacture of food products,
including saverd brand-name chocolate bars. Counsdl for Effem submitted that there was no evidence of
materia injury to the domestic industry and requested an exclusion for refined cane sugar imported from the
United States by industria users. Counsel claimed that the domestic refiners performance indicators were
enviable and did not reved materid injury. In this connection, he submitted that Canadian refiners margins
had been unreasonably high in the past and were till profitable at present. Imports were needed to keep the
Canadian market competitive. Counsdl also dtated that the Canadian refiners were closdy related to two
magor exporters and should not be alowed to profit from their own dumping. Counsel suggested that the
dumping action might be retaliatory to recent U.S. measures against Canadian sugar products.

Moreover, counsd for Effem submitted thet, if there was any injury, it was caused by beet sugar. He
pointed out that the U.S. cane refining industry had suffered because of a large sugar beet crop. Counsd
argued that, since sugar sold under the U.S. Sugar Re-Export Program had been a prevailing market prices,
it could not have caused injury.

Canadian Industrial Sweetener Users and National Dairy Council of Canada

The Canadian Industriad Sweetener Users (CISU) is a codlition of Canadian food and beverage
producers that use refined sugar as a production input. Members of the Nationa Dairy Council of Canada
(Dairy Council) use refined sugar in the manufacture of dairy products.

Counsd for the CISU and the Dairy Council requested an exclusion for refined sugar for sdesto the
industrid market. He submitted that there was no injury and that, in particular, there was no injury in the
industria sector because of the absence of valid clams concerning industria users. Counsd aso disputed
claims that, once closed, sugar beet processing plants do not reopen. He pointed out that the plant in Taber,
which closed in 1985, had indeed reopened one yesar later. In counsd’s view, beet growers are in a difficult
position because Rogersisther only customer.

Counsd for the CISU and the Dairy Council maintained that COMPAS does not address price
undercutting. He argued that COMPAS can only find injury. In addition, he argued that COMPAS estimates
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a greater amount of injury in uncompetitive markets. In his view, the Canadian sugar market was
uncompetitive. Counsd suggested that it was not the purpose of the Tribuna to maintain oligopoly profits.
It should consider other factors affecting the domestic industry, such as the closure of the U.S. market,
higher profits because of an absence of competition, the industry’s market sructure and a changed
post-NAFTA sdling environment. Counsel argued that domestic rather than foreign competition had caused
a change in margins and that domestic refiners had no interest in the smaller accounts. Counsd suggested
that liquid sucrose and liquid invert sugar compete with HFCS.

In addition, counsd for the CISU and the Dairy Council argued that the Tribund had the discretion
to cumulate, including to cumulate dumped imports and subsidized imports. He submitted that issues
contained in submissions to the Department of Finance regarding making raw sugar digible for duty-free
entry under the General Preferentid Tariff deserved further study. Counsdl also argued that the threat of
European sugar was diminished due to the European Union's commitment under the World Trade
Organization to reduce subsidies.

Coca-Cola Beverages Ltd.

Coca-Cola Beverages Ltd. (Coca-Cola) uses liquid caoric sweeteners'® in the production of
beveragesin severd plants throughout Canada. Coca-Cola purchases both liquid sugar and HFCS, and dl its
plants can use them interchangesbly.

Counsd for Coca-Cola requested that the Tribuna consider liquid sugar as a separate class of
goods. Counsdl argued that liquid sugar differs greatly from granulated and specidty sugars because of,
among other things, different physical characteridtics, different patterns of use and lower margins. It aso
competes with HFCS, has different freight intensity, grester susceptibility to spoilage and different marketing
channds. Counsdl submitted that only in the non-HFCS-substitutable segment were there alegations that
imports had affected domestic liquid sugar sales. No case for injury could be made for imported liquid sugar,
as many dlegations concerned domestic liquid sugar blended from imported granulated sugar.

Counsd clamed that a run of the COMPAS model for only liquid sugar showed no evidence of
injury. They requested that the Tribunal exclude liquid sugar containing not less than 30 percent by weight of
water, manufactured in the same facility as the refined sugar to the usar’ sfina specifications, or dternatively
for usein the manufacture of beverages.

Director of Investigation and Research

The Director participated in the inquiry on behaf of the Bureau of Competition Policy. Counsd for
the Director suggested that the Tribund give little, if any, weight to the COMPAS results. He argued that
COMPAS would give more accurate etimates if run with an oligopolistic market structure, both before and
after the application of anti-dumping and countervailing duties, thus reflecting the refined sugar market in
Canada. Without this change in the model, COMPASS overestimates the injury, according to counsel.

1 Liquid caoric sweetenersinclude, among others, refined sugar and HFCS.
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PARTIES REQUESTING SPECIFIC PRODUCT EXCLUSIONS"’

Exclusons were requested by Domino and Tate & Lyle, exporters of refined sugar, and by The
Quaker Oats Company of Canada Limited and McNell Consumer Products Company, users of refined sugar
products. Their counsel argued that the Canadian refiners do not, and do not intend to, manufacture the
products in question or any directly subgtitutable products. Severa other parties not represented by counsd
aso requested specific product exclusons. They were the Canadian Honey Council, Gilbey Canada Inc.,
Aliments Tousain Inc. and BegicaWafflesInc.

PRELIMINARY MATTERS

Pursuant to section 42 of SIMA, as amended by the World Trade Organization Agreement
Implementation Act™® (the WTO Implementation Act), the Tribund is required to “make inquiry ... as to
whether the dumping or subsidizing of the goods [to which the preiminary determination applies] ... has
caused injury or retardation or isthrestening to causeinjury.” (Emphasis added)

In its decision in Inquiry No. NQ-95-001," the Tribunal discussed, in detail, its views as to the
impact of the amendments to SIMA on the manner in which the Tribunal makes findings under
subsection 43(1) of SIMA in respect of its inquiries under section 42. The Tribuna concluded that it is no
longer directed to consder “padt, present and future” injury, but rather is directed to consider whether the
domestic indugtry either has suffered materid injury or is threatened with materia injury. In other words,
injury and threat of injury are digtinct findings, and the Tribunal does not need to make a finding relating to
both under subsection 43(1) of SIMA.* The Tribund, in this case, agrees with these views. Furthermore,
the Tribuna agreesthat it should first consider and make afinding regarding injury. If it made afinding of no
injury, it would then go on to consder the evidence rdlating to threst of injury and make afinding in respect
of that question.

“Injury” is defined in section 2 of SIMA as “materid injury to a domedtic industry.” “Domestic
industry” is defined, subject to certain exceptions, as “the domestic producers as awhole of the like goods or
those ... whose collective production of the like goods condtitutes a major proportion of the total domestic
production of the like goods.” Accordingly, the Tribuna will first determine the *like goods’ for the purposes
of this inquiry and, subsequently, the domestic producers that conditute the “domestic industry.” The
Tribunal will then go on to consider whether it may exercise its discretion under subsection 42(3) of SIMA
to make a cumulative assessment of the dumping or subsidizing of the subject goods on the domestic
industry.

7. See section on “Requests for Exclusions.”

8. SC.1994,c. 47.

9 Caps, Lids and Jars Suitable for Home Canning, Whether Imported Separately or Packaged
Together, Originating In or Exported from the United States of America, Finding, October 20, 1995,
Statement of Reasons, November 6, 1995.

. Ibid. at 8-10.
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Like Goods

The Tribuna must address two issues with respect to like goodsin this case. Firdt, it must determine
what domesticaly produced goods are like the subject goods. Second, the Tribunal must determine whether
those like goods should be divided into two or more classes.

Subsection 2(1) of SIMA defines“like goods,” in relation to any other goods, as.

(a) goods that are identical in all respects to the other goods, or
(b) in the absence of any goods described in paragraph (a), goods the uses and other
characteristics of which closely resemble those of the other goods.

Counsd and parties to the inquiry were unanimous in asserting that refined sugar from the subject
countries, whether in granulated, liquid or powdered form, is fungible with domestically produced sugar. As
such, refined sugar produced by the domestic industry and the subject goods have the same end uses and
compete with and, in many applications, can be substituted for one another.”* Therefore, the Tribunal is of
the view that domestically produced refined sugar islike the subject goods.

The second issue is whether the like goods should be divided into two or more classes. Counsel for
Savannah and counsd for Effem submitted that refined sugar should be divided into two classes: refined
sugar produced from sugar cane and refined sugar produced from sugar beets.

Counsd for Coca-Cola argued that refined sugar should be divided into three classes: granulated,
liquid and specialty sugars.®? Counsel indicated that Coca-Cola s interest was confined solely to liquid sugar.
Counsd concluded their argument by requesting that the Tribuna make an independent finding with respect
to liquid sugar. In support of this request, counsd referred the Tribunal to severd bases upon which liquid
sugar could be distinguished from other forms of refined sugar.* None of the other parties to the inquiry
supported Coca-Cola's request or, except for the proposed cane/beet division, argued that refined sugar
should be divided into separate classes.

In Noury Chemical Corporation and Minerals & Chemicals Ltd. v. Pennwalt of Canada Ltd.,** the
Federa Court of Apped reviewed a maerid injury finding of the Anti-dumping Tribuna (the ADT).
Inmaking that finding, notwithstanding the fact that the Deputy Minister’s prdiminary determination of
dumping had identified four separate classes of goods and provided margins of dumping for each class,
the ADT consdered the aggregate impact of the four classes of subject goods on dl like goods produced in
Canada In overturning the ADT’ s finding, the Court stated that the ADT had a duty to inquire into whether
the dumping of each class of goods, for which separate margins of dumping had been provided, had caused,

2! Transcript of Public Hearing, Vol. 1, October 2, 1995, at 107, Vol. 4, October 5, 1995, a 619, Val. 7,
October 11, 1995, at 1473, and VVal. 9, October 13, 1995, at 1804, 1808 and 1930.

2 Inits preliminary submission in this inquiry, Coca-Cola requested that the Tribunal direct its staff to
distinguish between liquid and dl other forms of refined sugar in developing its saff report.

23 Transcript of Argument, Vol. 2, October 17, 1995, at 317-23.

24 [1982] 2 F.C. 283.
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was caudng or was likdy to cause materid injury to the production in Canada of goods that could be
considered like goods in relation to each class®

In Sarco Canada Limited v. The Anti-dumping Tribunal,?® the Federal Court of Appedl accepted
the ADT’ s gpproach to the analysis of like goods, wherethe ADT dated that,

the question of whether goods are “like” is to be determined by market considerations. Do
they compete directly with one another? Are the same consumers being sought? Do they
have the same end use functionally? Do they fulfill the same need? Can they be substituted
one for the other?*’

The Federd Court of Apped aso noted that it was important that the ADT consider dl of the
characteristics or qualities of the goods, including their physical characteristics®®

Unlike the gituation in Noury Chemical, where the Deputy Minister identified four classes of subject
goods, the Deputy Minigter, in this case, has identified only a single class of subject goods, refined suger,
whether produced from sugar cane or sugar beets and whether in granulated, liquid or powdered form.
In determining whether the various types of Canadian-produced refined sugar represent separate classes of
like goods, the Tribunal must take market considerations into account, as well as the physical characteristics
of the goods.

Turning first to the issue of whether cane sugar and beet sugar should be considered separate classes
of like goods, the Tribuna is of the view that the preponderance of evidence indicates that, in the vast
majority of uses, cane sugar and beet sugar are substitutable” One witness indicated that there is no
“practica difference’ in the marketplace between refined sugar produced from sugar beets and refined sugar
produced from sugar cane.*

Moreover, it is clear from the record that cane sugar and beet sugar regularly compete with one
another for the same end users in the marketplace and have the same end use functionally as sweeteners
Findly, there are no physca differences which warrant the divison of cane sugar and beet sugar into
separate classes. In light of the foregoing, the Tribunal sees no basisfor treating cane sugar and beet sugar as
separate classes of like goods.

Coca-Cola asked the Tribunal to make a separate finding with respect to liquid sugar. In order to
proceed in this manner, the Tribuna would have to be prepared to conclude that liquid sugar condtitutes a
separate class of like goods. Turning first to market consderations, in the Tribund’s view, liquid sugar and
other forms of the subject goods have the same end use functiondlly and compete with and, in many

2 |bid. at 285-86.

6 [1979] 1 F.C. 247.

2’ \bid. at 250.

%8 |bid. at 253.

2 Transcript of Public Hearing, Vol. 1, October 2, 1995, at 184, Vol. 2, October 3, 1995, at 530, VVol. 6,
October 10, 1995, at 1178-9, Vol. 7, October 11, 1995, at 1474, and VVol. 8, October 12, 1995, at 1689.

% Transcript of Public Hearing, Vol. 3, October 4, 1995, at 595-96.

' For example, see Transcript of Public Hearing, Vol. 8, October 12, 1995, at 1701-2.
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applications, are subgtitutable for one another. The Tribuna heard evidence that, over the last few years,
there has been a shift to liquid sugar from granulated sugar.*? In its public questionnaire response, Coca-Cola
indicated that it had phased out its use of granulated sugar and now uses liquid sweeteners exclusively.®

The atigtics relating to domestic production of, and the apparent market for, refined sugar generaly
support this view. During the Tribund’s inquiry period, while production of white granulated sugar in
Canada grew in absolute terms, it declined in terms of its share of total production of refined sugar. Over the
same period, domestic production of liquid sugar grew at a more substantia rate and, in 1994, represented a
significantly greater share of total refined sugar production than it had in 1990.3* Further, the Tribunal notes
that, with the exception of the first quarter of 1995, over its inquiry period, the gpparent market for liquid
sugar grew a agreater rate than the apparent market for refined sugar asawhole®

The Tribund notes that most liquid sugar produced in Canadais Smply granulated sugar with water
added. In light of this fact, it would seem sdlf-evident that liquid sugar could be used in the production of
many of the same products as granulated sugar and vice versa. It is clear that Coca-Cola, for example, has
subgtituted liquid sugar for granulated sugar in the production of its various beverages. The Tribuna notes
that the reason that purchasers buy liquid sugar is, in most instances, because of the internd savings and
handling benefits which stem from the fact that they do not have to liquefy the sugar themselves® In other
words, purchasers decisons to buy liquid sugar do not typicaly flow from any quaitative or functiona
differences offered by liquid sugar.

The Tribuna notes that most domestically produced liquid sugar and granulated sugar have the
same chemica compasition. In terms of the liquid versus the solid digtinction, the Tribuna is of the view that
it is of margina sgnificance, in and of itsdlf. The Tribund dso notes that this distinction does not trandate
into dgnificant functiond differences. As noted, liquid sugar could be used interchangesbly in many
gpplications with other forms of refined sugar.

In conclusion, the Tribuna is not persuaded that the market consderations or the physica
differences between liquid sugar and the other forms of refined sugar are such as would justify making liquid
sugar aseparate class of like goods.

Domestic Industry

Rogers, Redpath and Lantic produce refined sugar in al of the various forms provided for in the
Deputy Minigter’s description of the subject goods. These include refined sugar, refined from sugar cane
and, in the case of Rogers, from both sugar cane and sugar beets, in granulated, liquid and powdered form.
CBP produces liquid sugar and other sugar products using imported granulated refined sugar as an inpui.

% Transcript of Public Hearing, Vol. 1, October 2, 1995, at 64-65.

% Tribuna Exhibit NQ-95-002-21.9, Administrative Record, Vol. 5.2 at 175.

% Protected PreHearing Staff Report, August 31, 1995, Tribunal Exhibit NQ-95-002-7 (protected),
Administrative Record, Val. 2 at 75.

% Protected Pre-Hearing Staff Report, revised September 20, 1995, Tribunal Exhibit NQ-95-002-7A
(protected), Adminigtrative Record, Vol. 2 at 208 and 227.

% Transcript of In Camera Hearing, Vol. 2, October 4, 1995, at 339.
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Three exporters of refined sugar to Canada are effiliated either directly or indirectly with the
complainants. RSl is a wholly-owned subsidiary of Lantic, which in turn is owned by Rogers. Domino is
owned by Tate & Lyle, which dso owns Redpath. Both Domino and Tate & Lyle export refined sugar to
Canada. In addition, afourth exporter, Man, owns 85 percent of CBP.

Rogers, Redpath and Lantic are aso importers of the subject goods. During the period of inquiry,
Redpath imported specidty sugar from Domino and Tate & Lyle®” while Lantic imported refined sugar
from RSl for resalein Canada.®® Rogersimported the subject goods from unspecified sources®

Asindicated earlier, section 42 of SIMA requires the Tribund to determine whether the dumping or
subsidizing of the subject goods has caused materia injury or retardation or is threstening to cause materia
injury to the domestic industry. The “domestic industry” is defined in subsection 2(1) of SIMA as

the domestic producers as a whole of the like goods or those domestic producers whose
collective production of the like goods constitutes a major proportion of the total domestic
production of the like goods except that, where a domestic producer is related to an
exporter or importer of dumped or subsidized goods, or is an importer of such goods,
*““domestic industry”” may be interpreted as meaning the rest of those domestic producers.

There are three issues that must be addressed in defining “domegtic industry” in this inquiry. The
fird issue is whether Rogers, Lantic and Redpath ought to be excluded from the domestic industry on the
basis that they are either “rdated” to exporters or because they are themsdves importers of the subject
goods.*® The second issuie is whether CBP constitutes a “domestic producer” for the purposes of defining
“domedtic industry.” The third issue is whether CBP ought to be excluded from the domestic industry on the
bassthat it is“related” to an exporter or importer.

Pursuant to subsection 2(1.2) of SIMA, a domestic producer is consdered to be related to an
exporter or importer where

(a) the producer either directly or indirectly controls, or is controlled by, the exporter
or importer,
(b)the producer and the exporter or the importer, as the case may be, are directly or
indirectly controlled by a third person, or
(c)the producer and the exporter or the importer, as the case may be, directly or
indirectly control a third person,
and there are grounds to believe that the producer behaves differently towards the
exporter or importer than does a non-related producer.

Subsection 2(1.3) of SIMA provides that a person is deemed to control another “where the
first personislegaly or operationdly in aposition to exercise restraint or direction over the other person.”

" Tribunal Exhibit NQ-95-002-10.2 (protected), Administrative Record, Vol. 4B at 171-72.

% Tribunal Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 at 256.

¥ Tribunal Exhibit NQ-95-002-10.3 (protected), Administrative Record, Vol. 4C at 282.

" The issue of exdluding domestic producers from the definition of “domestic industry” was specificaly
rased by certain counsdl in respect of Redpath and Lantic.
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Given that RSl is a wholly-owned subgidiary of Lantic, which in turn is owned by Rogers, the
Tribund is of the view that Rogers and Lantic control RSl for the purposes of paragraph 2(1.2)(a) of SIMA.
In order for Rogers and Lantic to be consdered to be “related” to RSl for the purposes of the definition of
“domestic industry,” subsection 2(1.2) of SIMA further requires that there exist grounds to believe that
Rogers and Lantic behave differently towards RSl than do unrelated producers. In the Tribuna’s view, this
further requirement is met by both Rogers and Larntic, given their regular participation with RSl in joint
meetings with B.C. Sugar.*! In the Tribund’s view, it is unlikely that an unrelated producer would
participate in smilar discussonswith RSl.

The Tribund is dso of the view that, pursuant to paragraph 2(1.2)(b) of SIMA, Redpath and
Domino are controlled by Tate & Lyle. Moreover, it consders Redpath and Domino to be “related,” asthey,
like Rogers, Lantic and RSI, communicate with one another on an ongoing basis*? For example, Redpath’s
and Domino’s representatives have engaged in discussons regarding possible joint efforts with respect to
customers.”® In the Tribunal’s view, these communications provide adequate grounds for believing that
Redpath behaves differently towards Domino than does an unrelated producer.

The Tribuna notes that the wording of the definition of “domestic industry” in subsection 2(1)
of SIMA is dmost identical to paragraph 1 of Article 4 of the GATT Anti-Dumping Code,** which the
Tribunal was required to consider in defining the domegtic industry for the purposes of an inquiry prior to the
amendmentsto SIMA resulting from the WTO Implementation Act.*®

The Tribund notes that the wording of the definition of “domegtic industry” in SIMA uses the word
“may,” thereby indicating that it is within the Tribund’s discretion to exclude, or not to exclude, those
producers that are related to exporters or importers, or that are themseaves importers of the dumped or
subsidized goods. The Tribuna further notes that its predecessors, as well as itsdf, have not exercised this

*'. Transcript of Public Hearing, VVol. 4, October 5, 1995, &t 695.

2 Manufacturer's Exhibit A-27 at 2, Administrative Record, Vol. 9A.

8 Transcript of Public Hearing, Vol. 1, October 2, 1995, at 242.

. Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade, signed in
Genevaon April 12, 1979.

45, Seeformer subsection 42(3) of SIMA.
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discretion in favour of such exclusons, when to do so would effectively deny the existence of a domegtic
industry,*® such aswould resilt if the complainants were excluded from the domestic industry in thisinauiry.

The Tribund finds no compelling reason in this case for excluding the complainants from the
domestic indudtry, either on the bads that they are rdlated to exporters or because they are themselves
importers of the subject goods. While Rogers, Redpath and Lantic may have regular contact with their
respective “related” exporters, the Tribunal notes that each producer manages its business in amanner which
isindependent of the related exporter.*” In fact, the Tribund is of the view that these producers compete with
their related exporters within the Canadian market. If the dumping of the subject goods by the related
exportersis contributing to injury, in the Tribunal’s view, this would not flow from the relationship between
these producers and their respective related exporters.

With respect to the imports of the subject goods by these domestic producers, the Tribund is of the
view that, in the case of Larntic, the large volume of imports from RS in 1993 was a result of specid
circumstances and does not reflect a practice of regular importations of significant quantities of the subject
goods.*® With respect to Redpath, the Tribunal notes that its importations are primarily for specialty goods,
which the domestic industry does not manufacture and has no intention of manufacturing. Moreover,
Redpath’ simports from Domino and Rogers imports of the subject goods congtitute, in the Tribunal’ s view,
insgnificant volumes.*® The Tribunal further notesthat it is primarily Patten which imports the subject goods
from Domino,™ which goods compete with Redpath’s production of refined sugar in the Canadian market.

“® " For example, see Certain Solder Joint Pressure Pipe Fittings and Solder Joint Drainage, Waste and

Vent Pipe Fittings, Made of Cast Copper Alloy, Wrought Copper Alloy or Wrought Copper, Originating in
or Exported from the United States of America and Produced by or on Behalf of Elkhart Products
Corporation, Elkhart, Indiana, Nibco Inc., Elkhart, Indiana, and Mueller Industries, Inc., Wichita, Kansas,
their Successors and Assigns, Canadian Internationa Trade Tribuna, Inquiry No. NQ-93-001, Finding and
Statement of Reasons, October 18, 1993; Gasoline Powered Chain Saws Originating in or Exported from
the Federal Republic of Germany, Sweden and the United States of America, Canadian Import Tribund,
Inquiry No. CIT-2-87, Finding, July 3, 1987, Statement of Reasons, July 17, 1987; and Bottoming Materials
or Natural and/or Synthetic Rubber Composition Produced or Exported by or on Behalf of Goodyear Tire
and Rubber Company, Windsor, Vermont and American Biltrite Incorporated, Chelsea, Massachusetts for
Use in the Footwear Repair Industry, Including but not Limited to Heels, Half Soles, Full Soles, Sports
Soles, Soling Sheets (Commonly Referred to as Solid Slabs and Printed Slabs) and Toplifting,
Anti-dumping Tribund, Inquiry No. ADT-7-82, Finding, September 27, 1982, Statement of Reasons,
October 29, 1982.

7. Manufacturer’s Exhibit A-27 a 2, Administrative Record, Vol. 9A; and Manufacturer’s Exhibit A-16
a 1, Adminigtrative Record, Vol. 9A.

8 Tribunal Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 a 257; Transcript of In
Camera Hearing, Vol. 4, October 6, 1995, at 701-3; and Manufacturer’s Exhibit A-11 (protected) at 4,
Adminigtrative Record, Vol. 10A.

" Tribunal Exhibit NQ-95-002-10.2 (protected), Administrative Record, Vol. 4B a 171; and Tribunal
Exhibit NQ-95-002-10.3 (protected), Administrative Record, Vol. 4C a 282.

" Tribuna Exhibit NQ-95-002-5 (protected), Administrative Record, Vol. 2 at 57.108-57.130.
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The Tribund aso notes that the relationship between Domino and Petten predated Tate & Lyl€ s purchase of
Domino and that Domino continues to sall significant quantities of the subject goods to Patten.>

The second issue to be addressed is whether CBP congtitutes a domestic producer for the purposes
of thisinquiry. Counsd for CBP argued that their client is a domestic producer, given that it makes liquid
sugar from imported refined granulated sugar. In light of the fact that CBP is producing liquid sugar, which
is conddered to be like goods for the purposes of thisinquiry, the Tribuna agreeswith counsd that CBPisa
domestic producer for the purposes of defining “domestic industry.”

Thethird issue to be addressed is whether CBP ought to be excluded from the domestic industry on
the basisthat it is“related” to Man. In the Tribunal’ s view, pursuant to paragraph 2(1.2)(a) of SSIMA, CBPis
controlled by Man by virtue of the fact that Man owns 85 percent of CBP. The Tribund is dso of the view
that CBP behaves differently towards Man than does an unrelated producer. This conclusion is supported by
the fact that al of the sugar used by CBP to produce liquid sugar and other sugar-containing products is
imported by, or for, Man.>* The Tribundl, therefore, considers CBP to be “related” to Man for the purposes
of defining “domestic industry.”

The Tribund is of the view that CBP ought to be excluded from the domegtic industry because of
this relationship. The basis for this conclusion is that CBP uses only dumped or subsidized goods imported
by, or for, Man. Man subsequently sells the refined sugar products produced by CBP from these imports to
Man's customers in the Canadian market. Asaresult, in the Tribund’ s view, CBPis acting jointly with Man
in sdlling sugar products in the Canadian market at low prices made possible by dumped or dumped and
subsdized inputs. As such, in the Tribund'’s view, CBP is contributing to the downward pressure on net
margins experienced in the Canadian market and, consequently, ought to be excluded from the domestic
industry.

In the Tribund’ s view, Rogers, Redpath and Lantic clearly congtitute a mgor proportion of the total
domestic production of the like goods for the purposes of defining “domestic industry.”

Cumulation

The Deputy Minider made a preliminary determination that refined sugar originating in and
exported from the United States, Denmark, the Federd Republic of Germany, the Netherlands, the
United Kingdom and the Republic of Korea had been dumped in Canada and that subsidized refined sugar
from the European Union had been exported to Canada. Subsection 42(1) of SIMA provides that the
Tribunal shall make inquiry “as to whether the dumping or subsidizing of the goods [to which a prdiminary
determination gpplies] has caused injury or retardation or isthrestening to causeinjury.”

One of the amendments made to SIMA by the WTO Implementation Act was the addition of
subsection 42(3), which provides the Tribuna with the discretion to make an assessment of the cumulative

L Tribuna Exhibit NQ-95-002-5 (protected), Administrative Record, Vol. 2 at 57.110-57.130.
°2 Importer's Exhibit F-2 at 1-2, Administrative Record, Vol. 11B.
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effect of the dumping or subsidizing of goods to which a preliminary determination applies. Subsection 42(3)
of SIMA provides asfollows:

(3) In making or resuming its inquiry under subsection (1), the Tribunal may make an
assessment of the cumulative effect of the dumping or subsidizing of goods to which the
preliminary determination applies that are imported into Canada from more than one
country if

(a) the margin of dumping or the amount of the subsidy in relation to the goods from

each of those countries is not insignificant and the volume of the goods from each of

those countries is not negligible; and

(b) an assessment of the cumulative effect would be appropriate taking into account the

conditions of competition between goods to which the preliminary determination applies

that are imported into Canada from any of those countries and
(i) goods to which the preliminary determination applies that are imported into
Canada from any other of those countries, or
(ii) like goods of domestic producers.

Prior to the addition of subsection 42(3), SIMA did not provide the Tribuna with express statutory
authority to make cumulative assessments of the effects of the importation of dumped or subsidized goods.
Notwithstanding this fact, it has been the Tribund’s practice, in inquiries which included goods from more
than one source, to make a cumulative assessment of the effects of imports of dl the subject goods on the
domestic industry.>

In the present inquiry, the Deputy Minister’s prdiminary and find determinations indicate that goods
exported from the United States and the Republic of Korea were dumped in Canada The dtudtion is
different with respect to the European Union, in that virtualy al of the exports originating in the European
Union were both subsidized and dumped.

The geographic entity within which the subsidy originates is the European Union, not the individua
countries that, during the Deputy Minister’s period of investigation in this particular case, were exporting the
subject goods from within the European Union. The Deputy Minister’s preliminary and fina determinations,
with regard to subsidizing, are in respect of “refined sugar ... originating in or exported from the European
Union.” In the Tribund’s view, it is the effect of the subsidized goods originating in or exported from the
European Union which the Tribuna is required to consder under subsection 42(1) of SIMA, even where
those goods are dso dumped. The Tribund is of the view that the volume of subsidized exports from the
European Union, at 7.4 percent of the total volume of imports of refined sugar into Canada from dl countries
during 1994,>* is not negligible.

%% For example, see Polyphase Induction Motors Originating in or Exported from Brazil, France, Japan,

Sweden, Taiwan, the United Kingdom and the United States of America, Canadian Import Tribund, Inquiry
No. CIT-5-88, Finding, April 28, 1989, Statement of Reasons, May 12, 1989.

> The Tribuna used statistics for the 1994 calendar yeer for its cumulation andysis. This time period was
selected because it represents a full calendar year for which import Stetistics were available and because it is
the only overlapping period of time between Revenue Canada s dumping and subsidizing investigations.




-21-

Moreover, subsections 37.1(1) and (2) of the Special Import Measures Regulations™
(the Regulations) prescribe certain factors for the Tribuna to consider in making its injury, retardetion or
threat of injury finding. The Tribuna notes that these factors have, astheir primary focus, the effect or impact
that dumped or subsidized goods have had or may have on a number of economic indicia As dready
indicated, the subsidized goods and the dumped goods originating in the European Union are, in fact, one
and the same goods. Given that fact, the Tribund is of the view that, in consdering the effect of the goods
originating in the European Union, it is not possible to isolate the effects caused by the subsidizing from the
effects caused by the dumping. In other words, the effects of subsidizing and dumping are so closely
intertwined that it is impossible to unravel them so as to dlocate specific or discreet portions to the
subsidizing and dumping.

The volume of dumped goods from the Republic of Korea represents less than 3 percent of the total
volume of refined sugar that was imported into Canada from al countries. In light of that fact, the Tribund is
of the view that Korean imports of refined sugar into Canada are “negligible’ and may not form part of any
cumul ative assessment.”®

In the analysis which follows, the Tribuna has made an assessment of the cumulative effect of the
subsidized and dumped imports originating in the European Union and the dumped imports originating in
the United States. The Tribuna considers such an assessment appropriate in light of the fact that the subject
goods from the various sources of export are fungible between themsdves and are fungible with
domesticaly produced like goods. Consequently, the subject goods compete with one another and with like
goods in the Canadian market.

COMPAS

In its ruling of September 22, 1995, on the motion regarding the use of COMPAS, the Tribuna
indicated that it did not fed bound, legdly or otherwise, to follow or adopt the Tribund’s staff’ s preliminary
estimates of the effects of dumping and subsidizing. Moreover, the Tribund indicated that it would decide
what weight, if any, to accord to the results after it had had an opportunity to consider al the evidence on the
record.

Although some parties supported the use of COMPAS, there was aso congderable oppostion to its
useinthisinquiry. The Tribund noted the evidence of Dr. James A. Brander, an expert economist appearing
on behdf of the CSl, that COMPAS could asss the Tribuna by helping to summarize information
regarding the effects of dumping and subsidizing. Counsel opposing this view argued that the dumping
margin and countervailing duty level for refined sugar, as cdculated by the Deputy Minigter, were not
reflected in the pricing of refined sugar imports and should, therefore, not be used in COMPAS as the input
parameter describing the decline in import prices as a result of dumping and subsdizing. Moreover,
opposing counsdl argued that the mode’s market structure assumptions did not reflect the redlity of the
Canadian refined sugar market.

% SOR/95-26, Canada Gazette Part |1, Vol. 129, No. 1, January 11, 1995, at 80.

*® During 1994, the sum of al exports from the subject countries, each having less than 3 percent of the
total volume of refined sugar imported into Canada, in total represented less than 7 percent of the tota
volume of refined sugar imported into Canada from al countries.
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In reaching its overdl decision, the Tribund is persuaded that there is Some merit to the arguments
againg relying on COMPAS estimates of the effects of dumping and subsidizing in this case. Accordingly,
the Tribuna has decided not to give any weight to those estimates.

INJURY AND INDUSTRY PERFORMANCE INDICATORS

Subsection 37.1(1) of the Regulations prescribes factors that the Tribunal may consider when
determining whether adomestic industry is being materialy injured by dumped or subsidized imports. These
factors include: the volume of the dumped or subsidized goods and their effect on prices in the domestic
market for like goods, and the consequent impact of these imports on the state of the domestic industry.
When examining the impact of the imports, the Tribund considers the relevant economic factors, which
include: actud or potential declinesin output, sales, market share, profits, return on investments or utilization
of industrid capacity; and actud or potentia negative effects on cash flow, employment or the ability to raise

capitd.

The relevant economic indicators consdered by the Tribund in this inquiry are shown in Table 2.
The table shows actua figures for the volume and value of the gpparent market, as well as the capacity
utilization rates. Due to the confidentidity of the remaining Statistics, they are presented as indices, with the
vaue for 1991 equd to 100. Rather than indices of the data for the first quarters of 1994 and 1995, the
percentage change between the quarterly figures has been presented, with the exception of market share and
per-tonne figures, where indices are used for the quarterly data. The Tribund has not looked at these
indicators in isolation. It has atempted to understand any interrelationships among them and especidly to
place them in context, recognizing the market dynamics during the inquiry period. The Tribund has aso
consdered the underlying market strategy adopted by the domestic refiners of protecting market share when
faced with competition from dumped and subsidized imports.’

> Manufacturer's Exhibit A-7 (protected) at 8, Administrative Record, Vol. 10; Manufacturer's
Exhibit A-10 at 1, Adminigtrative Record, Vol. 9A; Manufacturer’s Exhibit A-13 (protected), Tab 17 at 1,
Adminigtrative Record, Vol. 10A; and Transcript of In Camera Hearing, Vol. 4, October 6, 1995, at 749.
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Table 2
SELECTED ECONOMIC INDICATORS

Q1 Q1
1991 1992 1993 1994 1994 1995
Actual Data
Market Volume (000 metric tonnes) 983 1,094 1,183 1,193 272 250
Market Vaue ($ million) 577 590 694 747 165 170
Capacity Utilization (%) 88 94 93 94 N/A 86
Indices
Market Share
Industry Volume 100 102 99 101 101 99
Percent Change over
Previous Period
Production Volume 100 109 114 119 0
Export Volume 100 97 96 126 -29
Import Volume
United States 100 125 206 183 -26
Republic of Korea 100 82 94 201 -75
European Union 100 83 82 37 -61
Other Countries 100 44 6 1 N/A
Tota Apparent Imports 100 97 131 110 -28
Capeacity (volume) 100 102 107 111 N/A
Employment 100 97 Q0 91 N/A
HFCS - Market (volume) 100 86 86 94 53
9 months 9 months
FY1991 FY1992! FY1993 FY1994 FY1994 FY1995
Refiners SdesVolume 100 97 115 119 -4
Refiners SdesVaue 100 88 112 125 5
Net Income Before Interest and Taxes
-Vdue 100 87 117 105 -27
- $/Metric Tonne 100 0 102 88 98 74

Refining Margin Per Tonne
(including trading profits) 100 93 93 85 N/A 86

N/A = Not avallable.

1. The refiners fiscal year ends on September 30. The fiscal 1992 sales and net income figures include results for only
9 monthsfor Lantic.

Source: Public Pre-Hearing Staff Report, August 31, 1995, Tribuna Exhibit NQ-95-002-6, Administrative Record,
Vol. 1A; and Protected Pre-Hearing Staff Report, August 31, 1995, Tribund Exhibit NQ-95-002-7 (protected),
Administrative Record, Vol. 2.
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The Tribund agrees fully with many counsd that, on the bass of mog typicd indicators, the
domestic industry has performed well. Refined sugar production, including sugar produced for export,
increased by 19 percent during the Tribund’s period of inquiry. The domestic refiners were able to increase
their sdes volumes, maintain their share of the market and increase their capacity utilization during that

period.

Table 2 shows that the volume of imports peaked in 1993, a 131 percent of the volume reported
for 1991, declined during 1994 and declined again in the first quarter of 1995, compared to the first quarter
of 1994. The CSl submitted Statistics Canada import data in support of its case. These import volumes
differed from those compiled by the Tribund’'s saff, which were compiled primarily on the bass of
guestionnaire responses. The Statigtics Canada data show smdler declines in 1994 than those shown in the
satistics compiled by the Tribund’s staff and an increase in the first quarter of 1995, compared with the first
quarter of 1994, as opposed to the decrease shown in the dtatistics compiled by the Tribund’s gtaff. The
Tribund notesthat both sets of data show that imports have declined since 1993.

The Tribunal dso notes that the increases in domegtic production, sales and market share were
achieved in 1994 and early 1995 at the expense of imports. However, the domestic refiners were required to
accept lower net refining margins and reduced profitability. As indicated in Table 2, net income before
interest and taxes, on a per-tonne basis, declined by 12 percent between 1991 and 1994 and by a further
14 percentage points during the first nine months of fisca year 1994-95. During the first quarter of 1995,
prior to the initiation of Revenue Canada s dumping and subsidizing investigation, the net margins reported
by the domestic refiners were the lowest reported during the Tribuna’ sinquiry period.”

Severd counsd argued that the domedtic refiners were earning subgtantial profits and were
trandferring these profits to their respective parent companies through interest or other payments.
The Tribunal notesthat it examined the combined industry “income before interest and taxes’ figure that was
compiled from information submitted by the domestic refiners® This income indicator, which includes
profits from trading raw sugar, pesked in 1993, then decreased in 1994 and declined in the interim
1995 period. Because this income indicator is caculated a a levd before interest payments to affiliated
companies, it isnot affected by any internd debt financing payment arrangements or dividend plansthat exist
between the refiners and their affiliated companies.

In assessing net margins and how they changed during the course of the inquiry period, the Tribuna
found it essentid to examine how prices are determined in the Canadian market. The Tribund found that the
pricing of refined sugar in Canada is complex. The domestic refiners calculate their target list price for bulk
refined sugar based on the Contract No. 11 raw sugar price on the New York Coffee, Sugar and Cocoa
Exchange (NY No. 11). To the NY No. 11 price, the refiners add an alowance for currency exchange,

8 Tribuna Exhibit NQ-95-002-10.1F (protected), Administrative Record, Vol. 4 a 284-85; Tribunal
Exhibits NQ-95-002-10.2A (protected) and NQ-95-002-10.2B (protected), Administrative Record, Vol. 4B
at 187-92 and 205, respectively; and Tribund Exhibit NQ-95-002-10.3F (protected), Administrative
Record, Vol. 4C at 334-38.

* Protected Pre-Hearing Staff Report, revised September 20, 1995, Tribunal Exhibit NQ-95-002-7A
(protected), Table 13, Adminigtrative Record, Vol. 2 a 214.
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trangportation and other costs to deliver the sugar to their refineries® plus a target margin which covers the
codts of refining and other expenses, as well as an amount for profit. To the list price for bulk sugar, a
product differential is added to ca culate the pecific price for the various refined sugar products and package
configurations. The sugar isthen generdly sold at a discount from this list price. The amount of the discount
varies with volume, trade level, type of product and other factors. The difference between the ultimate sdlling
price paid by the customer and the landed cost of raw sugar isreferred to asthe “net margin.”

The Tribunal found that the discussions about list prices, discounts and gross margins were not
extremdy helpful in understanding the pricing of refined sugar in the Canadian market. Discounts may
increase, but if the list price also increases, the net ultimate price may be unchanged. In addition, movements
in raw sugar prices affect the list price and may or may not be offset by changes in the other factors affecting
the ultimate sdlling prices. Importers and suppliers of imported products tended to have price ligts that
changed periodicaly depending on market conditions. On the basis of the evidence on the record, it was
difficult to track the progression of prices for imported refined sugar or to make meaningful comparisons to
pricing information for domestically produced refined suger.

Severd counsd argued that reductions in the net margins earned were aso the result of atimelagin
the domestic refiners ability to recoup rapidly rising raw sugar codts. It was submitted that, Snce the refiners
had commitments to supply sugar at a fixed price in the future, they had not been able to pass on the full
amount of raw sugar increases to dl customers, thereby decreasing the overdl net margins earned. The
Tribuna notes that each of the domestic refiners tetified that its raw sugar purchases were aways fully
hedged to protect the refiners from fluctuations in the world price of raw sugar.®* Moreover, formula pricing,
based on the pass-through to buyers of both increases and decreases in raw sugar cogts, has long been the
practice in Canada and is well understood and accepted by market participants. In the Tribund’s view, any
lag in recouping the raw sugar cost increases experienced in 1994 and 1995 was, in some messure, due to
competitive discounting by importers of refined sugar.

In addition, the Tribuna heard extensive testimony that there have been changes in how prices are
negotiated for certain accounts, primarily larger industrid accounts. Higtorically, the most predominant
method of determining the ultimate sdling price was a discount from the list price. The Tribunal heard that,
recently, some customers have moved toward different types of contracts, such as a“points-over” contract,®
which is based on the NY No. 11 price, but with a fixed margin over the raw sugar costs. The Tribuna aso
heard that there has been a movement by some buyers toward assuming more of the exchange rate and
commodity market risks on the purchase of raw sugar futures, thereby reducing the margin earned by the
refiner commensurably. While this would account for some of the margin depression that the domestic
refiners have experienced in recent years, the Tribunal was not convinced that this was a subgtantial factor in
the overdl net margin depression experienced. The evidence indicates that these changes occurred at asmall
number of accounts. Moreover, according to the evidence, these changes occurred before the decline in net
margins experienced in late 1994 and early 1995.

% The domestic refiners purchase raw sugar primarily from Australiaand Cuba.

®1 " Tribuna Exhibit NQ-95-002-10.2 (protected), Administrative Record, Vol. 4B at 45; Tribuna Exhibit
NQ-95-002-10.1 (protected), Adminigirative Record, Vol. 4 a 72; and Tribuna Exhibit NQ-95-002-10.3
(protected), Adminigtrative Record, Vol. 4C a 6.

®2. Transcript of Public Hearing, Vol. 8, October 12, 1995, at 1533, 1624 and 1679.
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There was evidence relating to differences in pricing, price trangparency and net margins earned in
two main sectors of the market, the industrial sector and the retail sector.®® The industrial sector accounts for
approximately 74 percent of the volume of sugar sold in Canada, while the retall sector accounts for the
remaining 26 percent.**

The considerable evidence provided by the domestic refiners regarding net margin declines for a
variety of individua customers was substantiated by the overdl net margin declines reveded in the refiners
financia statements® The Tribunal was convinced by this evidence that net margins in the industria sector,
on an account-by-account basis, were declining. The Tribund’s review of the information submitted
concerning 32 industrial accounts™ revealed that the average margin depression experienced in this sector
between the fourth quarter of 1993 and the first quarter of 1995 equalled 30 percent.®”’

In the retail sector, traditionaly the highest-margin sector, the net margins were dso declining. The
Tribundl’s review of specific account information concerning 16 retail accounts™® revedled that the average
margin depression experienced in this sector between the fourth quarter of 1993 and the first quarter of 1995
equalled 24 percent.*®

%3 This segment includes sales to the wholesale distributors, retail operations and foodservice companies.

®  Public PreHearing Staff Report, revised September 29, 1995, Tribuna Exhibit NQ-95-002-6B,
Table 7, Adminigtrative Record, Vol. 1A at 216.

% Protected PreHearing Staff Report, August 31, 1995, Tribunal Exhibit NQ-95-002-7 (protected),
Adminigtrative Record, Vol. 2 a 91-92, and revised September 20, 1995, Tribunal Exhibit NQ-95-002-7A
(protected), Adminigtrative Recod, Val. 2 & 214-16.

® " Tribuna Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 at 145-80; Tribunal
Exhibit NQ-95-002-10.2 (protected), Adminigrative Record, Vol. 4B a 82-137; and Tribund Exhibit
NQ-95-002-10.3 (protected), Adminigtrative Record, VVol. 4C at 230-53.

® " This percentage was caculated from the weighted average margins earned on sales by the domestic
refiners to their largest accounts, as listed in each refiner’s response to question 25 of the manufacturer’s
questionnaire (Tribunal Exhibit NQ-95-002-10.1 (protected), Adminigtrative Record, Vol. 4 at 145-80;
Tribunal Exhibit NQ-95-002-10.2 (protected), Administretive Record, Vol. 4B at 82-137; and Tribund
Exhibit NQ-95-002-10.3 (protected), Administrative Record, Vol. 4C at 230-53). These sdes accounted
for 42 and 37 percent of the domestic refiners sdesto the industrial sector during 1994 and the first quarter
of 1995, respectively.

% Tribuna Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 at 145-80; Tribunal
Exhibit NQ-95-002-10.2 (protected), Adminigtrative Record, Vol. 4B a 82-137; and Tribund Exhibit
NQ-95-002-10.3 (protected), Administrative Record, Vol. 4C at 230-53.

% This percentage was caculated from the weighted average margins earned on sales by the domestic
refiners to their largest accounts, as listed in each refiner’s response to question 25 of the manufacturer’s
questionnaire (Tribunal Exhibit NQ-95-002-10.1 (protected), Adminigtrative Record, Vol. 4 a 145-80;
Tribunal Exhibit NQ-95-002-10.2 (protected), Administretive Record, Vol. 4B at 82-137; and Tribund
Exhibit NQ-95-002-10.3 (protected), Adminigtrative Record, Vol. 4C at 230-253). These sdles accounted
for 37 and 39 percent of the domestic refiners sdles to the retail sector during 1994 and the first quarter
of 1995, respectively.
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The decline in net margins earned by the domestic refiners was illustrated by graphs presented by
Lantic,” as well as by the following figure which depicts the weighted average net margins earned on the
domedtic refiners sdes to their largest customers. The data are separated into net margins earned on retall
saes, industrid liquid sugar sales and industria granulated and specialty sugar sdes. To avoid disclosure of
confidential information, the scale has been suppressed; however, the Y axis Starts at zero and the figure
depicts actua relationships between the three data series presented.

Figurel

AVERAGE NET MARGIN TRENDS
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The preceding figure shows that margins earned on sales to the retail sector”™ decreased in the
firgt half of 1994, then recovered somewhat in the second haf of the year, before decreasing dramatically in
the first quarter of 1995. Margins earned on saes of granulated and speciaty sugars to the industrid sector
declined during each of the calendar quarters examined, with the decline becoming dightly more pronounced
in the fourth quarter of 1994 and the first quarter of 1995. Asfor liquid sugar in theindustrid sector, the net
margins earned declined in the firgt three quarters of 1994, leveled off in the fourth quarter, then declined
sharply in thefirst quarter of 1995.

0 Manufacturer's Exhibits A-33 (protected) and A-34 (protected), Administrative Record, Volume 10B.
. Margins earned on retail sdes are generdly higher due to higher product differentials which reflect
higher packaging costs, aswell as lower volumes for many package configurations and retail products, such

as specidty sugars.
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Factors Affecting Net Margins

The Tribuna must determine whether there is a causa relationship between the dumped and
subsidized imports and any materid injury, retardation or threat of materia injury which may have been
auffered by the domestic industry. The Tribunal must aso examine other factors to ensure that injury caused
by such factors is not attributed to the dumped and subsidized imports. Subsection 37.1(3) of the
Regulations prescribes additiond factors that the Tribund may consder in examining this issue. The
Tribuna found it helpful to look carefully a the downward movement in net margins during the latter part
of 1994 and thefirst quarter of 1995. In particular, the Tribuna wanted to understand what role dumped and
subsidized imports of refined sugar played in the declining net margins reported by the Canadian refiners.
The Tribuna aso wanted to understand what effects factors other than dumping and subsidizing had on the
net margins earned by the refiners during that period.

Other Factors

Competition from HFCS in the liquid sugar component of the industrial sector was foremost among
the factors that have caused injury, as argued by parties opposing the domestic refiners. The domestic
refiners testified that net margins earned on sales of liquid sugar in the HFCS-substitutable market segments
were substantialy below those of other refined sugar products and had been lower during the entire inquiry
period because they did not treat it as their “core’ market.”” These sdes were often made on an
“incremental” basis to maintain throughput, at prices somewhat higher than variable costs.”® Furthermore,
Redpath prepared financia statements segregating sdes to HFCS-sensitive market segments from other
sdes” This analysis showed that these sdles did not have a mgjor impact on the changes in the overdll
levd of net margins earned on Redpath’s total sdes of refined sugar, especidly during 1994 and the
first Sx months of 1995. On the basis of this evidence, the Tribuna was convinced that the changesin the net
margins earned on sales of liquid sugar in the HFCS-sengtive market segments did not significantly impact
the downward trend in overal net margins earned by the domestic refiners during 1994 and the first part
of 1995.

Also, the Tribuna was not convinced by arguments that high-intensity sweeteners were a substantial
cause of injury to the domestic refiners. The testimony of various witnesses, for both the domestic refiners™
and an industrial sweetener user,”® was that products containing high-intensity sweeteners had very little
impact on the caloric sweetener market.

72 Transcript of Public Hearing, Vol. 2, October 3, 1995, at 474, and Vol. 5, October 6, 1995, at 815-16;
Tribunal Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 a 263-65; Tribund Exhibit
NQ-95-002-10.2A (protected), Adminidrative Record, Vol. 4B a 196-99; and Tribunad Exhibit
NQ-95-002-10.3C (protected), Administrative Record, Vol. 4C at 322-23.

" Transcript of In Camera Hearing, Vol. 3, October 5, 1995, at 561-62 and 693.

" Manufacturer's Exhibit A-9 (protected), Tab 6, Administrative Record, Vol. 10.

™. Transript of the Public Hearing, Vol. 1, October 2, 1995, a 75 and 183-84, Vol. 4, October 5, 1995,
at 644-45, and Vol. 5, October 6, 1995, at 815.

’® " Transcript of the Public Hearing, Vol. 8, October 12, 1995, at 1651-53.
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Counsd for the importers, exporters and users also submitted that factors such as genera economic
conditions during the 1990s and reduced access to the U.S. market had contributed to any injury suffered by
the domestic refiners. The Tribunal notes that the Canadian refiners embarked on cogt-cutting programs to
counter the effects of the tough economic conditions prevalent during the early 1990s and in response to
pressure from their customers to reduce prices. If these cost-cutting measures had not been taken, the
reductionsin profitability sustained by the domestic refiners would have been much grester.

The recent decison of the U.S. government to include imports of refined sugar and certain
sugar-containing products from Canada in its globa quota for sugar imports will amog certainly have a
detrimental effect on the domestic indudtry. Its ability to export to the United States has been restricted since
January 1, 1995. However, during the first quarter of the refiners fiscal year, October to December 1994,
Rogers, the primary Canadian exporter, exported over 35,000 metric tonnes of refined sugar to the
United States. Furthermore, Rogers income statements for the first nine months of 1995 indicate that,
during that period, it exported more refined sugar than in the first nine months of 1994.” Thus, theimpact of
the closure of the U.S. market on the Canadian refiners’ production is not reflected to any substantial degree
in thefinancia information consdered by the Tribund in thisinquiry.

Counsd for many parties argued that intrarindustry competition caused the net margin depression
auffered by the domestic refiners. The Tribuna agrees that competition between Redpath and Lantic in the
centra and eastern Canadian markets was one of the contributing factors to the margin depression reported
by the refiners. Testimony indicated that, in many cases, Redpath and Lantic were responding to offers from
the other refiner, rather than from import competition. However, the refiners submitted that they were
responding to either direct or indirect competition from dumped or subsidized imports. For example, a
customer that had not been gpproached by a supplier sdling imported refined sugar might, nevertheless, ask
for price concessons from the domestic refiners on the basis of market inteligence about import prices
available to other buyers that had been directly offered imported products. In many of the accounts cited in
the witness statements of the domestic refiners, it is not clear whether the refiners were competing soldly
with each other or with imported refined sugar as well. In such cases, it isimpossible to attribute the margin
depresson soldy to imported products. The Tribuna notes that, given the fungibility of the product, the
exigence in the market of low-priced imported products is a factor that the domestic refiners must consider
in pricing to al accounts, regardless of whether these accounts have been approached directly by sdlers of
the imported products. However, in the Tribunal’ s view, in some cases, the domestic refiners appear to have
overreacted to the existence, or presumed existence, of dumped and subsidized imports and to offers a
various accounts cited in their injury evidence.

The Tribund was not satisfied, after examining these other factors, that, individualy or collectively,
they explained to any sgnificant degree the margin depression and resulting reduced profitability suffered by
the domedtic refiners.

. Tribuna Exhibit NQ-95-002-10.3F (protected), Administrative Record, Vol. 4C at 337.
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Effects of Dumped and Subsidized | mports

Turning to the effects of dumped and subsidized imports,”® the Tribunal started its andysis by
examining the account-specific evidence presented by the domestic refiners rdating to customersin both the
retall and the indudtrid sectors of the market. The evidence indicates that, during the period of inquiry,
particularly during 1994 and the first quarter of 1995, the domestic refiners encountered price competition
from dumped and subsidized products a more and more accounts.” In response to these low-priced
imports, the domestic refiners adopted what one refiner caled a “zero tolerance strategy.®™ That is, the
refiners decided to protect market share at the expense of margins rather than lose sdes and production
volume. The Tribund believes that this is a rationd reaction in this market. Due to the high leve of
investment and consequent fixed costs of sugar refining, decreases in production volume result in higher unit
cogts. Consequently, sugar refiners strive to maximize throughput to lower or maintain unit cost levels.

The evidence of widespread import pricing activity during the inquiry period was corroborated by a
witness for Savannah who stated that: “ During the early 1990s, the beet sugar imported from Europe caused
serious erosion in pricesin Canada, which lasted through 1993. Starting in 1994, severe price pressure arose
from trgg substantial surplus of beet sugar in the United States, which started entering the Canadian
market.”™

To help the Tribuna understand the effect of low-priced imports in the market, the domegtic refiners
provided evidence of what happened in the early 1990s when Man was successful in obtaining the
National Grocers account,®? one of the largest retail accounts in Canada. The Tribuna notes that this
particular incident cannot be related to dumped or subsidized refined sugar. The evidence shows that this
product was sourced, for the most part, from Finland, a country not named in the dumping complaint and, at
that time, not a member of the European Union. However, in the Tribund’s view, this incident clearly
demondirates the impact that low-priced competition from imports can have on refined sugar prices and net
margins earned in the Canadian market. Lantic presented a graph®® depicting a sharp downturn in retail
margins earned during the period around 1990 and 1991 when Man obtained the National Grocers account.

"8 Counsel for Savannah argued that, for long-term contracts, the Tribunal should consider the date of sdle

of the imports as opposed to the date on which goods were actudly ddivered. While it is arguable that
long-term contracts could have some negative impact on the domestic industry when they are executed, the
Tribuna is of the view that the greater impact would have been felt by the industry in subsequent years asthe
imports, which were found by the Deputy Minister to have been dumped, entered the Canadian market.

" Manufacturer's Exhibit A-7 (protected), Administrative Record, Vol. 10; Manufacturer’s Exhibit A-13
(protected), Adminigtrative Record, Vol. 10A; and Manufacturer’ s Exhibit A-20 (protected), Administrative
Record, VVol. 10B.

8 Manufacturer's Exhibit A-13 (protected), Tab 17, Administrative Record, Vol. 10A; and Transcript of
In Camera Hearing, Val. 4, October 6, 1995, at 749.

8 Importer’s Exhibit D-2 a 2, Administrative Record, Vol. 11.

8 Manufacturer's Exhibit A-13 (protected) at 13, Administrative Record, Vol. 10A; Manufacturer’s
Exhibit A-20 (protected) at 11, Adminigrative Record, Vol. 10B; and Manufacturer’s Exhibit A-7
(protected) at 8, Adminigtrative Record, Val. 10.

8 Manufacturer's Exhibit A-33 (protected), Administrative Record, Vol. 10B.
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The evidence indicates that this margin depresson spread throughout the esstern and centrd Canadian
markets, aswell asto the western Canadian retail sector through national grocery chains®*

The domestic refiners dso presented evidence relating to both direct and indirect competition from
dumped and subsidized imports at large and small retail accounts during the mid-1990s, particularly in 1994
and the firgt quarter of 1995. The evidence concerned the sales activities of al the mgjor suppliers of dumped
and subsdized sugar in Canada. These suppliers, both directly and through their brokers, were offering
refined sugar at very competitive prices to a full range of retail outlets including Natlonal Grocers, Canada
Safeway Limited, Oshawa Foods, Sobey’ s Inc. and other large and small retail accounts®

Due to the trangparency of the retail sector, where each retailer’s products are clearly priced for
consumers and competitors to see, incidents of low pricing or new sources are highly visble, as is the
country of origin of these products. Retailers monitor their competition. If oneretailer is able to offer sugar a
prices below those a which others are purchasing the sugar, these other retailers are very quick to demand
price concessions from their suppliers. Consequently, the impact of |ow-priced competition |sfelt throughout
the sector, regardless of whether al customers have been directly approached by importers® The Tribunal
was convinced that this “ cascading effect,” particularly in the retail sector, had an adverse effect on the net
margins earned by the domestic refiners during 1994 and the first quarter of 1995. Lantic's graph®’ adso
shows adownturn in retail margins during the fourth quarter of 1994 and the first quarter of 1995.

In the industrid sector, the Tribund found that pricing practices are less trangparent, in that
purchasers normally do not know what their competitors or other purchasers are paying for sugar. However,
severd witnesses for industriad users testified that they were aware of the various suppliers and import price
levelsin the market.%®

The refiners presented evidence concerning dumped and subsidized imported sugar being offered or
sold to severd mgor accounts, including Robin Hood Multifoods, CSP Foods, Bestrice Foods Inc., Effem
and Kelogg Canada Inc.% In addltlon many smaller accounts were affected by offers from low-priced
dumped or subsidized imports.®

8 Manufacturer's Exhibit A-20 (protected), para. 57 at 11, Administrative Record, VVol. 10B.

% Manufacturer's Exhibit A-7 (protected) at 14-16 and 19-23, Administrative Record, Vol. 10;
Manufecturer’s Exhibit A-13 (protected) at 15-16 and 21-25, Adminigrative Record, Vol. 10A; and
Manufacturer’ s Exhibit A-20 (protected) at 12-16, Administrative Record, Vol. 10B.

% Transcript of In Camera Hearing, Vol. 1, October 2, 1995, at 315-16; Manufacturer’s Exhibit A-7
(protected) at 11, Adminidtrative Record, Vol. 10; and Manufacturer’s Exhibit A-13 (protected) at 8,
Adminigtrative Record, Vol. 10A.

8 Manufacturer’s Exhibit A-33 (protected), Administrative Record, Vol. 10B.

% Transcript of Public Hearing, Vol. 8, October 12, 1995, a 1564, 1608 and 1618-19.

8 Tribuna Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 a 202 and 210; Tribunal
Exhibit NQ-95-002-10.2 (protected), Adminigirative Record, Vol. 4B at 164 and 169; and Tribund Exhibit
NQ-95-002-10.3 (protected), Administrative Record, Vol. 4C at 261-62, 265 and 270.

% For example, Tribunal Exhibit NQ-95-002-10.1 (protected), Administrative Record, Vol. 4 a 186;
Tribund Exhibit NQ-95-002-10.2 (protected), Administrative Record, VVol. 4B a 157; and Tribunal Exhibit
NQ-95-002-10.3B (protected), Administrative Record, Vol. 4C at 309 (vii).
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The domestic refiners filed a substantial number of alegations of lost sdles and margin depression at
retaill and industria accounts through responses to the manufacturer’s questionnaire and through witness
satements. The witness statements provided a detailed description, sector by sector, year by year, of how the
dumped and subsidized imports affected the net margins earned by the dom&tlc refiners. This evidence
implicated &l major suppliers of dumped and subsidized refined sugar.* The witnesses for the domestic
refiners were cross-examined on their witness statements for five days by counsd representing opposing
parties. These parties also submitted witness statements and documentary evidence to refute the domestic
refiners alegations.

In some ingtances, it was clear to the Tribund that the domestic refiners had reduced prices when
imports were not a factor. In many instances, however, their dlegations of accounts logt to suppliers of
imported products or price reductions to meet competition from these suppliers stood up under
cross-examination and were not refuted by opposing witness statements. The Tribunal observes that some of
the alegations lacked specificity. However, the Tribund feds tha it is important to understand that
information about competition in the marketplace is rardy perfect. In day-to-day business Stuations,
professiona saespeople make decisions based on the best information available to them. The Tribunal notes
that, in many instances, these salespeople had credible evidence of competition from dumped and subsidized
imported refined sugar. It is understandable that, because of the production imperetive, they might reect in
other ingtances without having irrefutable proof of a competing quotation from suppliers of dumped and
subsidized sugar.

In this regard, the Tribund notes the evidence on how United approached the Canadian market.
During 1993-94, it sent out its people to talk to sugar purchasers across the country, “from one end to the
other.” It covered buyers of approximately 80 percent of the sugar consumed in Canada® United aso
established a sdles office in Canada and hired salespeople for the Canadian market. With thiskind of market
introduction, the Tribuna is not surprised that the domestic refiners were made aware of the new player in
the market and of its pricing. The domestic refiners would have had no choice but to take this threet serioudy
and react to the pressure from their customers for price reductions.

Severa witnesses explained that an offer or price list from a supplier of dumped and subsidized
sugar would be used to pressure the domestic refiners, regardless of the suppliers or even the customers
intentions concerning the imported sugar. Under cross-examination, Mr. Robert G. Atwood of United
admitted that, if he left a price list with a customer such as Loblaws, regardiess of whether it intended to
purchase from United, the customer would use the price list in negotiations with the Canadian refiners®
Inaddition, Mr. Michad Stanly of Multifoods stated that a supplier would likely use a quote from an
unapproved supplier to exert pressure on an approved supplier.** Mr. Jm Sherlock of Effem testlfled that it
maintained purchases from Man in order to more effectively leverage the domestic refiners® In its

%t Manufacturer's Exhibit A-7 (protected) at 10-26, Administrative Record, Vol. 10; Manufacturer's
Exhibit A-13 (protected) at 11-25, Adminidirative Record, Vol. 10A; and Manufacturer’s Exhibit A-20
(protected) at 10-16, Adminigtrative Record, Vol. 10B.

%2 Transoript of Public Hearing, Vol. 7, October 11, 1995, at 1263-64.

% Transoript of Public Hearing, Vol. 7, October 11, 1995, at 1347-48,

% Transoript of Public Hearing, Vol. 8, October 12, 1995, at 1614.

% This account purchased liquid sugar from Man. The Tribunal notes that this liquid sugar was dumped
or dumped and subsidized granulated sugar that was meted in Canada for Man on a contract or “tolling”
arrangement with CBP.
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questionnaire response, Select Food Processing Corporation stated that it purchased 75 percent of its
requirements from Lantic and Redpath and that the remaining 25 percent from imports keeps the Canadian
suppliers honest.®

Severd industrid users testified that imports were not a viable option for their oeeral ons due to
considerations other than price, such as just-intime ddiveries and security of supply.”” However, the
Tribunal heard that price is dso a very important factor affecting the purchase decison and that, if the price
were right, these users would make the necessa?/ arrangements to accommodate a supply of imported
refined sugar, ether granulated or liquid sugar.™ The Tribunad was aso convinced that, whether they
actudly intended to purchase sugar from foreign sources or not, industrial users were willing to use |mport
offers, written or verbal, to exert additional pressure on the prices negotiated with the domestic refiners

The evidence in this market sector shows that, during the i mqungl period, imports had a substantial
detrimental impact on the net margins earned by the domestic refiners."® This margin depression was the
result of both direct and indirect competition from these imports, which were found to be dumped at very
high margins and heavily subsdized.

In conclusion, the Tribuna notes that many typicd indicia of injury (i.e. production, saes volume,
market share and capacity utilization) indicate that the domestic industry performed well during 1994 and the
first quarter of 1995. However, the Tribuna was convinced that the domestic refiners achieved this level of
performance a the expense of net margin reductions and consequent reduced profitability. Net margin
depression garted in the early years of the Tribuna’s inquiry period and became more pronounced during
the latter part of 1994 and the first quarter of 1995. In the Tribund’s view, the net margin depression
auffered up to the time of the preiminary determination was not sufficient to support a finding of materia
injury to the domestic industry. However, the Tribund is convinced that the domegtic refiners could not
remain viableif these depressed levels of net margins continued.

The Tribuna was convinced that the primary causes of the decline in net margins experienced by the
Canadian industry were sales and offerings of low-priced dumped, or dumped and subsidized, refined sugar
from the United States and the European Union, respectively, particularly in the latter part of 1994 and the
first quarter of 1995.

With respect to imports of refined sugar from the Republic of Korea, the Tribund notes that the
volume of these imports was negligible and, therefore, the effect of these dumped goods cannot be
cumulated with the effects of other dumped or dumped and subsidized goods. Furthermore, Korean sugar
was only sold to one retail account in Western Canada, and there was no persuasive evidence that it was
causing materia injury to the domestic industry. Consequently, the Tribuna finds that these dumped imports
have not caused materid injury to the domestic industry.

% Tribuna Exhibit NQ-95-002-15.10, Administrative Record, VVol. 5 at 209.
9 Transcript of Public Hearing, Vol. 8, October 12, 1995, at 1539-40 and 1614-16; and Transcript of
ég Camera Hearing, Vol. 7, October 12, 1995, at 1247-50.

. Ibid.
% Transcript of In Camera Hearing, Vol. 1, October 3, 1995, at 8-9; and Transcript of Public Hearing,
Vol. 8, October 12, 1995, at 1614 and 1619.
100 Manufacturer's Exhibit A-33 (protected), Administrative Record, Vol. 10B.




THREAT OF MATERIAL INJURY

Having found that imports of dumped and subsidized refined sugar have not caused materid injury
to the domestic industry, the Tribunal turned its attention to whether imports of dumped and subsidized
refined sugar are threatening to cause materid injury to the domegtic industry. In consdering this question,
the Tribund is guided by subsection 37.1(2) of the Regulations, which prescribes the following factors: the
nature of the subsidy in question and the effects that it is likely to have on trade; whether there has been a
sgnificant rate of increase of dumped or subsidized goods imported into Canada; whether there is sufficient
fredly disposable capacity, or an imminent, substantid increase in the capacity of an exporter, that indicates a
likelihood of a subgtantia increase of dumped or subsidized goods, taking into account the availability of
other export markets to absorb any increase; whether the goods are entering the domestic market at prices
that are likdy to have a sgnificant depressng or suppressing effect on the price of like goods, and other
relevant factors. As noted earlier, subsection 37.1(3) of the Regulations prescribes additional factors that the
Tribunal may consder in determining whether dumped or subsidized goods are threatening to cause materia
injury to the domestic industry. The Tribunad must determine whether there is a causa relationship between
the dumping and subsidizing of the goods and the threat of materid injury and ensure that injury caused by
other factors is not attributed to the dumped and subsidized imports. Findly, the Tribuna notes that, in
making a finding of threat of materia injury to the domestic industry, subsection 2(1.5) of SIMA requires
that the “circumstances in which the dumping or subsidizing of [the subject] goods would cause injury
[must be] clearly foreseen and imminent.”

The Tribuna notes that the evidence regarding the nature of the subsdy programs in the
European Union is unequivoca. The Deputy Minister has determined that the subsidies are countervailable.
Further, there is unrefuted evidence that these subsidies will continue to be available to producers and
exporters of refined sugar in the foreseesble future® Even with the commitments made under the
WTO subsidy agreement, the Tribunal notes that the amount of the subsdies and the volume of subsidized
goods will ill be substantid.'® Mr. Paul J. Mirsky of Tate & Lyle told the Tribund that “one would
anticipate that the European Community will continue to be a surplus producer to the tune of millions of
tonnes, and there is no reason why that sugar should not continue to come to Canada, indeed continue to
come to Canadaiin increasing amounts.*®”

The evidence reveds that the European Union has gone from being a net importer of sugar in
the 1970s to being the largest exporter of refined sugar in the world.*** During the 1995-96 marketing yesr,
the European Union is expected to export approximately 5 million metric tonnes.'® The volume of excess
sugar available from the European Union is substantia. The most recent U.S. Department of Agriculture

101. Public Pre-Hearing Staff Report, August 31, 1995, Tribuna Exhibit NQ-95-002-6, Adminigtrative
Record, Vol. 1A a 67.

192 Ipid,

103 Transcript of Public Hearing, Vol. 4, October 5, 1995, at 608-9.

104 public Pre-Hearing Staff Report, August 31, 1995, Tribuna Exhibit NQ-95-002-6, Administrative
Record, Vol. 1A at 53.

195 Tribuna Exhibit NQ-95-002-15.8, Administrative Record, Vol. 5 at 194.
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106

estimate of refined sugar stocks in the European Union is over 2 million metric tonnes,™ dmogt twice the

annud apparent market in Canada.

The sugar policies of the European Union support the price of refined sugar in the member countries
at levels well above world prices'®” Through a system of production quotas, EU producers are able to
produce sugar in excess of the needs of the member states. This sugar is sold at world prices which are well
below those prevailing in the European Union and is, therefore, dumped, regardiess of whether an export
subsdy has been paid in respect of that sugar. The Tribund notes that the export Satistics of the
European Union indicate that it does not have steady markets for its excess sugar. Substantia volumes of
sugar are shipped to different markets in different years'® Mr. Robert G. Atwood of United stated that
“[t]he way the European ABC system works, it is a danger to absolutely anybody -- anybody, anywhere in
theworld.’®” In its questionnaire response, Select Food Processing Corporation stated: “We can purchasein
Europe, package, ship, unload and dispose of packaging for less than Canadian sugar.™**”

The atigticsindicate that imports of refined sugar from the European Union have declined in recent
years. The Tribuna bdievesthat thisis aresult of the entry of new suppliers from the United States, such as
United, and the domestic refiners decison to defend their market share againgt imports of dumped and
subsidized imports. Moreover, it is clear to the Tribunal that the mere availability of surplus EU sugar has a
sgnificant price and net margin depressing effect. In the Tribund’s view, this evidence fully supports the
domestic refiners contention that imports of dumped and subsidized refined sugar from the European Union
will continue to pose a serious threat to the Canadian refiners.

In relation to the United States, the Tribuna notes that the sugar program™** in that country aso
supports the domestic sugar price at levels well above the world price This program has been particularly
advantageous for beet sugar producers that are not affected by fluctuations in the price of raw sugar to the
same degree as are cane sugar refiners. Mr. Joel C. Williams of Savannah submitted that the economics of
beet sugar production are different from those of cane sugar refining. He told the Tribund that beet growers
and processors usualy work on a revenue-sharing arrangement. Consequently, a beet processor does not
have to purchase sugar beets in the same way that a refiner must purchase raw sugar. In addition, asin the
European Union, the high leve of the supported domestic price in the United States allows beet sugar

1% pyblic Pre-Hearing Staff Report, August 31, 1995, Table 28, Tribuna Exhibit NQ-95-002-6,
Adminigtrative Record, Vol. 1A at 55.

97 For example in 199394, the average intervention price in the Europesn Union was
52.33 ECUS/100 kg, while the average price for refined sugar on the London commodity market (Contract
No. 5 price) was 26.84 ECUS/100 kg.

1% International Sugar Organization, excerpts from the Sugar Year Book 1994, Tribunad Exhibit
NQ-95-002-41, Adminigtrative Record, Volume 1B at 95-105.

1% Transcript of Public Hearing, VVol. 7, October 11, 1995, at 1291.

10 Tribunal Exhibit NQ-95-002-15.10, Administrative Record, Vol. 5 a 209.

" The sugar program in the United States is described in the Public Pre-Hearing Staff Report,
August 31, 1995, Tribund Exhibit NQ-95-002-6, Administrative Record, Vol. 1A at 68-74.

12 For example, during 1994, the average price of raw sugar based on the Contract No. 14 price on the
New Y ork Coffee, Sugar and Cocoa Exchange (U.S. domestic sales of raw sugar) was 22.04¢/Ib., while the
N.Y. No. 11 price (world price sdes) averaged 12.13¢/Ib.
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producers to recover dl of their overhead costs through domestic sales. Thus, export sales need only recover
variable costs. ™

The Tribuna aso heard evidence that the sugar refining businessis very capitd-intensve with high
fixed cogts. Consequently, it is necessary to maximize throughput in order to alocate these fixed codts over
the greatest possible volume.™* Theincrease in beet sugar production in the United States has put additional
pressure on cane sugar refiners, as they face increased competition in their domestic market and seek out
export opportunities to support their production levels™ The U.S. refiners have been able to use the
U.S. Sugar Re-Export Program to import world-priced raw cane sugar and export an equivaent volume of
refined sugar, thus increasing the throughput of their refineries and taking advantage of economies of scale.
The Canadian refiners submitted that the U.S. refiners will sdl this sugar in Canada at prices only dightly
above variable codts,

The U.S. exporters have adso been able to take advantage of the “swapping” provisons of the
U.S. Sugar Re-Export Program, under which they can import raw cane sugar and export any refined sugar,
including refined sugar produced from sugar beets. Consequently, raw sugar can be exported to the
U.S. refineries in the eastern or southern parts of the United States, which are closer to sources of supply
than are the Canadian refineries. An equivaent amount of refined sugar can be exported from the beet sugar
plants in the Midwest, thus saving substantia freight costs in getting the exported refined sugar to marketsin
Canada.

The Tribund heard that market alocations in the United States in recent years have forced sugar
producers to export dl of their production in excess of their dlocation for the U.S. market. With Canada
being the closest available market, a sgnificant proportion of this excess production has been dumped in
Canada. Severd witnesses dtated that marketing dlocations are no longer in place in the United States and
likely will not be in place in the foreseesble future. However, in the Tribund’s view, thisis unlikely to affect
the interest that U.S. sugar producers have shown in the Canadian market. Mr. Robert G. Atwood of
United slt%ted that marketing alocations had nothing to do with United’s decison to initiate its program in
Canada.

Mr. Paul J. Mirsky of Tate & Lyle dso told the Tribuna that “[u]nder the exigting Farm Bill in the
United States, | certainly see no progpect for anything other than continued increases in production in the
United States and increasing surplusesin the United States and increasing exports from the United States for
the foreseeable future™ " This view was confirmed by Mr. Lauren D. Sprague of Savannah, who agreed
that, in the foreseeable future, the trend will be for increasing surpluses of beet sugar in the United States™*

13 Importer’s Exhibit D-2 at 3-4, Administrative Record, Vol. 11.

14 Transcript of Public Hearing, Vol. 6, October 10, 1995, at 1193-94: and Transcript of Public Hearing,
Vol. 8, October 12, 1995, at 1720.

15 Transcript of Public Hearing, Vol. 2, October 3, 1995, at 528-29, and Vol. 6, October 10, 1995,
a 1169-76.

18 Transcript of Public Hearing, Vol. 7, October 11, 1995, at 1265-66.

17 Transcript of Public Hearing, Vol. 4, October 5, 1995, a 608.

18 Transcript of Public Hearing, Vol. 6, October 10, 1995, at 1218.
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The Tribuna was told by suppliers of dumped sugar from the United States, particularly Savannah
and United, that they could not supply large customers, especidly in the retail sector or that they “walked
away” from numerous accounts because they could not supply them. Regarding Savannah, it is clear to the
Tribuna that Savannah's broker was quoting to supply large quantities of refined sugar™™® and, more
importa1tl¥, a least one large retail customer in Canada believed that it could obtain large quantities from
Savannah.'®° This belief alowed it to exert additiona price pressure on the Canadian refiners. The Tribunal
isof the view that these practiceswill resume in the absence of anti-dumping duties.

In relation to United, the Tribund heard testimony that certain customers did not fit into United's
plans, primarily because United did not have the packaging capacity to supply the accounts. The Tribund
notes that this Situation is changing. United has ingtalled more packaging capacity and intends to double its
packaged production.*** Furthermore, the Tribunal heard that United would have been an even more serious
threet if it had had that capacity earlier."* The witness for United testified that, in the event that the Tribunal
found no injury or threat of injury, it would likely be right back in the Canadian market resuming negotiations
with amgjor eastern Canadian retailer, Sobey’s, concerning its supply of refined sugar.** The Tribuna aso
heard te%Lmony about the packaging capacity recently added by another supplier of dumped U.S. sugar in
Canada.

Evidence was aso presented showing that United, the leading beet sugar producer in the
United States, wants to be a North American leader.®® There was aso ample testimony about United's
capacity expansions, both those underway and those being planned.**® The Tribunal is convinced that, in the
absence of anti-dumping duties, United will become a Sgnificant player in the industrial and retail sectors for
sugar in Canada, driving net refining margins lower than they werein 1994 and early 1995.

In summary, the sugar programs operating in the United States and the European Union provide
incentives for sugar producers in those jurisdictions to produce refined sugar in excess of their respective
needs. These surpluses must be sold on the export market or stored. Moreover, both jurisdictions have
programs that encourage exports of refined sugar. Although the United States and Europe are among the
largest markets for refined sugar in the world, these markets are all but closed to imports. Consequently, it is
clear that the United States and Europe will not be exporting to each other’s markets. With Canada being a
large open market for sugar and being within a reasonable shipping distance, particularly from the
United States, it isaso clear to the Tribuna that exporters in the United States and the European Union will
have a continuing incentive to sdll in this market. Due to the very high levd of price support in those
jurisdictions, refined sugar exported to Canada will amost certainly be dumped and, in the case of exports
from the European Union, dumped and subsidized.

19 Tribuna Exhibit NQ-95-002-103 (protected), Administrative Record, Vol. 2A at 157-71.
120 Transcript of In Camera Hearing, Vol. 5, October 10, 1995, at 1038-39 and 1073.

121 Transcript of Public Hearing, Vol. 7, October 11, 1995, at 1271.

122 Transcript of Public Hearing, VVol. 7, October 11, 1995, at 1273,

128 Transcript of Public Hearing, Vol. 7, October 11, 1995, at 1395-96.

124 Transcript of In Camera Hearing, Vol. 5, October 10, 1995, at 1004-8.

125 Transcript of Public Hearing, Vol. 7, October 11, 1995, at 1315.

126 Transcript of Public Hearing, VVol. 7, October 11, 1995, at 1262, 1271-73 and 1302-7.
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The Tribund finds that imports of dumped refined sugar from the United States and dumped and
subsidized refined sugar from the European Union caused the domestic refiners to suffer depressed net
margins and reduced profitability, especialy during 1994 and the first quarter of 1995. The magnitude of the
net margin depression grew over the last few caendar quarters but, in the Tribunal’s opinion, was not yet
materia. The Tribunal notes that the net margins recovered following the initiation by Revenue Canada of an
investigation into dumping and subsidizing of refined sugar on March 17, 1995. The Tribund is of the view
that, without the imposition of anti-dumping and countervailing duties, the downward pressure on net
margins exerted by imports of dumped and subsidized refined sugar will resume, bringing net margins down
to at least the levels experienced during the latter part of 1994 and the first quarter of 1995. It is obvious that
the domestic refiners cannot continue their “ zero tolerance strategy” indefinitdy. Thereisalimit to how long
the refiners can sustain net margins a these levels. In the Tribund’s view, if the anti-dumping and
countervailing duties were not applied, the domestic refiners would quickly lose substantial sdes to
lower-priced dumped or dumped and subsidized imports. This would lead to reduced production and a
sndler market share for the domestic refiners, in addition to the inadequate returns that they would
experience. The Tribund is persuaded that the threat of injury from dumped and subsidized imports
jeopardizes the existence of at least one Canadian sugar refinery, as well as the two sugar beet processing
plants.

Severd parties argued that other factors have affected the performance of the domestic sugar
refiners. Although the Tribunal concluded that these factors had little impact on net marginsin 1994 and the
firgt quarter of 1995, the Tribund has consdered the extent to which they may affect the performance of the
domedtic refiners in the future. In particular, the Tribuna notes that the reduced access to the U.S. market
will undoubtedly affect the profitability of Rogers, the mgor Canadian exporter of refined sugar. More
generdly, the Tribund expects the domestic refiners to continue to compete with one another and
with HFCS. There will aso be continuing pressure from industria users to keep prices down, s0 asto keep
their production of sugar-containing products competitive. The refiners will aso have to keep in mind the
potentia supply of imports of refined sugar from non-subject countries. In addition, the industry will likely be
meeting a steady increase in demand for refined sugar as the population increases. Some of these factors may
offset others in terms of the industry’ s future performance. The Tribuna is not in a position to forecast with
precision the impact that these other factors may have on the domestic refinersin the future. However, in the
Tribund’s view, in the event that the overall net effect was negetive, it would only be in addition to the
negative effects that would be sustained by the domestic refiners if there was a resumption of dumped and
subsidized imports.

In light of dl the foregoing, the Tribund concludes that, in the absence of anti-dumping and
countervailing duties, the threst of materid injury to the domestic industry in the form of net margin
reductions, reduced profitability, lost sales, reduced production and lost market share is clearly foreseen and
imminent.

The Tribuna finds no reason to believe that the small volume of imports of refined sugar from the
Republic of Korealis threatening to cause materid injury to the domestic industry. There was no evidence to
uggest that the volume of imports from this source is likely to increase in the absence of an injury finding.
The information on the record indicates that the Republic of Koreahas ardatively smal export potentid, that
its total exports have declined during the Tribund’s inquiry period and that it is sdling more of its excess
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refined sugar to markets much closer than North America, particularly Hong Kong, China and Vietnam.™’
Consequently, the Tribunal finds that imports of refined sugar from the Republic of Korea are not threstening
to cause materia injury to the domestic industry.

REQUESTS FOR EXCLUSIONS

Counsd for a number of parties to the inquiry requested various exclusions. Counsd for Savannah
requested a producer exclusion for their client on the basis that Savannah had not caused any “past injury due
to dumping.” With respect to the future, counsdl noted that Savannah’'s beet sugar is priced in the same
manner as its cane sugar and is, therefore, distinguishable from beet sugar exported to Canada by other
producers. Counsel aso submitted that an excluson would recognize that certain export activities which
were not injurious in the past should be permitted to continue.

Counsd for the Bakery Council of Canada requested an excluson for granulated sugar imported
into Canada in bags weighing 20 kg or more or, in the dternative, in bags weighing 40 kg or more. He
submitted that such bags would be for industrial use. He argued that, if the domestic industry had suffered
any injury, it was due to the impact of dumped and subsidized goods on the retail sector and not the
industria sector. Counsdl argued that, notwithstanding the presence of dumped “industrid” imports in the
Canadian market for a number of years, the domegtic industry’s financial results had been reasonable. He
submitted that it was only when the highly profitable retail sector was targeted by imports beginning in 1994
that the domestic industry began to show negative results.

Counsd for Effem requested an exclusion for refined sugar produced from sugar cane on the basis
that any injury or threat of injury was being occasioned by refined sugar made from sugar beets.

Counsd for CBP and Man requested the following:

an excluson in respect of granular sugar imported by CBP for use in the production of liquid
sugar;

that al refined sugar originating in or exported from Denmark, the Netherlands, the Federd
Republic of Germany and the United Kingdom be excluded from any finding of injury with
respect to dumping; and

that al refined sugar originating in or exported from EU countries be excluded from any injury
finding with repect to subsidizing.

In support of the CBP exclusion, counsd for the CBP submitted that each of thelost sde and margin
suppression alegations againsgt CBP had been refuted. They dso submitted that, if a finding were put in
place and CBP were not given the requested exclusion, it would, having no aternative source of supply, be
put out of business. In support of their two requests relating to the European Union, counsel argued that each
lost sdle and margin suppression alegation had been refuted.

27 International Sugar Organization, excerpts from the Sugar Year Book 1994, Tribund Exhibit

NQ-95-002-41, Adminigtrative Record, Volume 1B at 95-105.
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Findly, counsd for Coca-Cola requested an exclusion for certain liquid suger or, in the dternative,
certain liquid sugar for use in the manufacturing of certain beverages. Counsel noted that imports of liquid
sugar into Canada were extremdy low, that there were only two “dlegations of injury” pertaining specificaly
to liquid sugar and that the price of liquid sugar in the Canadian market is determined, in large messure, by
the price of HFCS. They submitted that any circumvention problems associated with the exclusion, for
example, the establishment of refined sugar melt sations close to the Canada-United States border, could be
addressed with certain conditions.

The Tribunal’ s discretion to grant exclusions has been recognized by the courts™*® The Tribunal has
conggtently maintained that exclusons will only be granted where the basis for an excluson has been
adequately demongtrated. As noted above, in assessing injury, it was, in the past, the Tribuna’s practice to
congder the cumulative impact of al of the imports into Canada from al the subject countries. In this
inquiry, pursuant to subsection 42(3) of SIMA, the Tribuna’s injury and threat analys's was made on the
bass of the total exports of the subject goods to Canada from dl the subject countries, excluding the
Republic of Korea, not on the basis of exports from individua exporters or countries.

The Tribuna found that the product exclusions referenced in Appendix A to the Tribund’ s findings
in this matter are warranted. The Tribund reached this view based on the fact that, except for low-colour
liquid sucrose, the domestic industry does not produce any of the referenced products and did not indicate an
intention to begin producing them in the future. The domestic industry indicated that, while it does produce
low-colour liquid sucrose, it cannot be guaranteed that its product will consstently meet the “dcohol haze”’
requirements specified by the party seeking that excluson. The Tribund aso notes that the domestic industry
consented to each of the exclusions granted.

The Tribuna was not persuaded that the balance of the exclusions requested were warranted. In this
regard, the Tribunal would first note thet al of the requests were in respect of, or rdated to, goods which the
domestic industry currently produces and which are readily subgtitutable for, and compete directly with,
domestically produced goods. Furthermore, virtualy dl of the subject goods investigated by the Deputy
Minigter were found to have been dumped or both dumped and subsidized. Moreover, those goods were
dumped or dumped and subsidized at significant weighted average margins of dumping and levels of
subsidy, whether looked at together or on a country, producer or product basis. Findly, the domestic industry
opposed dl of these exclusions.

In addition, the request made by the Bakery Council of Canada was predicated, in large measure, on
the notion that imports of refined sugar for usein the industriad sector had not caused injury and that injury, if
any, was caused by the impact of imports for sales to the retail sector beginning in 1994. However, the
Tribund notes that, from the fourth quarter of 1993 through to the first quarter of 1995, the domestic
industry’s average net margins in respect of industrial sales of refined sugar were in continuous decline.
Inlight of the fact that, on avolume basis, industrial sales represent approximately 74 percent of the domestic
industry’ s sales, the impact of that decline had a subgtantia impact on the domestic industry’ s profitability.

For the foregoing reasons, dl of the exclusion requests, other than those set out in Appendix A to the
Tribund’ sfindings, have been denied.

128 Hitachi Limited v. The Anti-dumping Tribunal, [1979] 1 SC.R. 93; and Sacilor Aciéries v. The
Anti-dumping Tribunal (1985), 9 C.E.R. 210 (F.C.A.), Court File No. A-1806-83, June 27, 1985..
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CONCLUSION

Pursuant to subsection 43(1) of SIMA, the Tribuna finds:

a)

b)

that the dumping in Canada of refined sugar, refined from sugar cane or sugar beets, in
granulated, liquid and powdered form, originating in or exported from Denmark, the Federd
Republic of Germany, the Netherlands, the United Kingdom and the Republic of Korea, has
not caused materid injury or retardation to the domestic industry;

that the subsidizing of the aforementioned goods originating in or exported from the European
Union has not caused materid injury or retardation to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from the
Republic of Koreaiis not threstening to cause materid injury to the domestic industry;

that the dumping in Canada of the aforementioned goods originating in or exported from
Denmark, the Federd Republic of Germany, the Netherlands and the United Kingdom is
threstening to cause materid injury to the domestic industry, but it excludes from the decision
the goods listed in Appendix A to itsfindings, and

that the subsidizing of the aforementioned goods originating in or exported from the European
Union is threastening to cause materid injury to the domestic industry, but it excludes from the
decision the goods listed in Appendix A to itsfindings.

In accordance with subsections 43(1) and 43(1.01) of SIMA, the Tribund finds that the dumping in
Canada of the aforementioned goods originating in or exported from the United States of America has not
caused materid injury or retardation to the domestic industry, but is threstening to cause materid injury to
the domestic industry. The Tribund excludes from this decision the goods listed in Appendix A to its

findings.
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