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Inquiry No.: NQ-97-002
IN THE MATTER OF aninquiry under section 42 of the Special Import Measures Act respecting:
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EXPORTED FROM THE UNITED STATES OF AMERICA

FINDING

The Canadian Internationd Trade Tribunal, under the provisons of section 42 of the Special Import
Measures Act, has conducted an inquiry following the issuance by the Deputy Minister of National Revenue
of a preiminary determination of dumping dated December 30, 1997, and of a find determination of
dumping dated March 30, 1998, respecting the importation into Canada of prepared baby foods, containing
finely homogenized vegetables, fruit and/or meat which may include some visble pieces of not more than
6.5 mmin sze and drained juice, put up for retall sde asfood and beverages for infants of ages 4 to 18 months
in containers of a net volume not exceeding 250 ml, excluding organic baby food and frozen baby food
preparations, originating in or exported from the United States of America

Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian Internationd Trade
Tribunal hereby finds that the dumping in Canada of the aforementioned goods has cauised materiad injury to
the domestic industry.
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CERTAIN PREPARED BABY FOODS ORIGINATING IN OR
EXPORTED FROM THE UNITED STATES OF AMERICA

Special Import Measures Act - Whether the dumping of the above-mentioned goods has caused
materia injury or retardation to the domestic industry or is threatening to cause materia injury to the
domestic industry.

DECISION: The Canadian Internationa Trade Tribuna hereby finds that the dumping in Canada
of prepared baby foods, containing findy homogenized vegetables, fruit and/or meat which may include
some visible pieces of not more than 6.5 mm in Size, and strained juice, put up for retail sde as food and
beverages for infants of ages 4 to 18 months, in containers of a net volume not exceeding 250 ml, excluding
organic baby food and frozen baby food preparations, originating in or exported from the United States of
America, has caused materiad injury to the domestic industry.
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ANITA SZLAZAK, Member

STATEMENT OF REASONS

BACKGROUND

The Canadian Internationd Trade Tribuna (the Tribunal), under the provisions of section 42 of the
Special Import Measures Act' (SIMA), has conducted an inauiry following the issuance by the Deputy
Minister of Nationa Revenue (the Deputy Minister) of a preiminary determination” dated December 30, 1997,
and of afind determination® dated March 30, 1998, respecting the dumping in Canada of prepared baby
foods, containing finey homogenized vegetables, fruit and/or meat which may include some visible pieces of
not more than 6.5 mm in size, and strained juice, put up for retail sde as food and beverages for infants of
ages 4 to 18 months, in containers of a net volume not exceeding 250 ml, excluding organic baby food and
frozen baby food preparations, originating in or exported from the United States of America (hereinafter dso
referred to as certain prepared baby food or CPBF).

On January 2, 1998, the Tribunal issued a notice of commencement of inquiry.* As part of the
inquiry, the Tribunal sent detailed questionnaires to H.J. Heinz Company of Canada Ltd. (Heinz), Gerber
(Canada) Inc. (Gerber), Gerber Products Company (Gerber US) and retailers that purchase and resdll certain
prepared baby food. Respondents provided production, import and market information, as well as other
information, for the period from January 1, 1995, to December 31, 1997. Heinz provided financia
information for its 1994-95 to 1996-97 fiscd years and the firg three quarters of fisca year 1997-98 (May 1, 1997,
to January 31, 1998).° From the replies to the questionnaires and other sources, the Tribunal’s research staff
prepared public and protected pre-hearing staff reports covering those time periods. In addition, parties
exchanged interrogatories with respect to matters relevant to the inquiry.

The record of thisinquiry conssts of al Tribund exhibits, including the public and protected replies
to questionnaires, interrogatories and responses thereto, al exhibitsfiled by the parties throughout the inquiry
and the transcript of dl proceedings. All public exhibits were made available to the parties. Protected exhibits
were made available only to independent counsd who had filed a declaration and undertaking with the
Tribund in respect of the use, disclosure, reproduction, protection and storage of confidentid information in

1. RS.C.1985,c. S15.
2. Canada Gazette Part I, Vol. 132, No. 3, January 17, 1998, at 80.
3. Ibid. No. 16, April 18, 1998, at 853.
4. Ibid. No. 2, January 10, 1998, at 63.
5. Henz fiscd year dartsMay 1 and ends April 30.
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the record of the proceeding, as well as the disposd of such confidentid information a the end of the
proceeding or in the event of achange of counsd.

Public and in camera hearings were held in Ottawa, Ontario, from March 30 to April 2, 1998.
Heinz, Gerber, Gerber US and the Director of Investigation and Research, Competition Act (the Director)
were represented by counsd at the hearing.

The Tribuna issued its finding on April 29, 1998. On the same day, the Secretary of the Tribund
informed parties, and those persons who had notified the Tribuna of their intention to make public interest
representations, of the procedures for a public interest congderation. The Secretary’s letter invited persons
wishing to make representations in support of a public interest investigation to file their representations by
May 28, 1998, and those wishing to respond to these representations to submit their regponses by June 11, 1998.
The Tribund will advise persons on or before duly 2, 1998, whether it congdersthat thereisa public interest
concern worthy of further investigation. If it decides to initiate an investigation, it will inform persons, on the
same date, of the proceduresto follow in that process.

PRODUCTS

The products that are the subject of the Tribund’s inquiry are defined as prepared baby food,
containing findy homogenized vegetables, fruit and/or mesat which may include some visible pieces of not
more than 6.5 mm in size, and strained juice, put up for retail sdle asfood and beverages for infants of ages4
to 18 months, in containers of a net volume not exceeding 250 ml, excluding organic baby food and frozen
baby food preparations, originating in or exported from the United States of America

Such prepared baby food is usudly packed in hermeticaly sedled containers or glass jars and is
commonly referred to in the trade as “jarred baby food.” It is prepared from a variety of ingredients and in
different consstencies to be suitable for infants of different ages.

Certain prepared baby food includes various single ingredient preparations and combinations of
ingredients, such as multiple vegetable or fruit mixtures and mest with vegetable preparations. These
preparations may include other ingredients, such asrice, pastaor cered, in addition to vegetables, fruit and/or
mest. Beginner food for infants starting on solid food is generaly prepared from a single ingredient, like
carrots or peas, which are strained and puréed, and, therefore, do not need to be chewed before swallowing.
Multiple ingredient preparations adlow for the introduction of greater variety to the growing infant’s diet.
Food formulated for infants old enough to begin chewing solid food contains smdl pieces of fruit, vegetables
or megt, not more than 6.5 mm in sSze, making them dill easy to swallow. Strained infant juices and junior
juices are made in anumber of varieties such as orange and apple.

Certain kinds of baby food are not subject to theinquiry. This baby food is described as organic baby
food, frozen prepared baby food, dry ceredl mixes and “toddler” food. Toddler preparations are intended for
older children and contain larger piecesto chalenge the child' steeth.

In the course of its inquiry, the Tribuna collected pricing information concerning four groups
of CPBF. These groups contain the following products sold by Heinz and Gerber.
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Table 1
Product Groups for Pricing Analyses

Heinz Products Gerber Products

Groupl  Infant Food and Juices 1% Foods, 2™ Foods, 2™ Foods - Tropical Desserts, 2™ Foods -
Veggie Recipe Dinners, Juices

Group2  Junior Foodand Juices 3 Foods
Group3  Strained Mests 2™ Foods - Medts

Group 4 Mest Dinners 2" Foods - Simple Recipe Dinners

DOMESTIC PRODUCER

The single domestic producer of CPBF in Canada is Heinz. It was incorporated in 1940 and is
whally owned, directly or indirectly, by H.J. Heinz Company of Fittsburgh, Pennsylvania (Heinz US). Heinz
produces CPBF for the Canadian market in its Leamington, Ontario, production facility. It also operates
production facilities in Wheetley, Elmira and Toronto, Ontario; Edmonton and Cadgary, Alberta; and
La Guadd oupe, Quebec. These other production facilities do not produce CPBF. The Leamington fecility is
Heinz' largest production facility in North America

Heinz primary channds of distribution for CPBF are through grocery retalers and, to a lesser
extent, through drugstore chains and mass merchandisers.

HeinzZ Leamington plant was established in 1909. The production of CPBF in this plant started
in 1934. The Leamington plant has the capacity to produce 10.5 million cases of baby food annualy. The
plant supplies baby food for the Canadian market aswell as certain export markets such asthe United States,
Russia, the Middle East, Asaand the Caribbean.

Heinz produces numerous food preparations, such as ketchup and other condiments, BBQ sauce
and chili sauce; tomato juice, soup, sauce and paste; canned beans and pasta (under the “Libby’s’ and
“Heinz” brand names); vinegar; frozen coated onion products and coated appetizers (under the “Omstead”
brand name); individua quick frozen vegetables (under the “Omstead” brand name); and frozen dough
products. Heinz dso markets products that it does not manufacture, such asafull range of esting accessories
for babies; canned cat food and pet treats (under the “9Lives” “Ken-L ration” and “RewarD” brand names);
weight control products (under the “Weight Watchers’ brand name); and canned and frozen soups.

IMPORTER AND EXPORTER

Only one company, Gerber, was identified as an importer of the subject goods. Gerber imports
CPBF from its parent company, Gerber US, of Fremont, Michigan.

Prior to June 1990, Gerber produced CPBF in Canada in a plant located in Niagara Fals, Ontario.
However, in June 1990, the plant was closed and Gerber began importing its CPBF into Canada. Gerber
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currently maintains its head office in Mississauga, Ontario. It digtributes its products in dl regions of the
country using its own sales force and food brokers. Its primary channel of digtribution in Canada is through
pharmacies/drugstores, but its products are a so available from some grocery stores and mass merchandisers

Gerber US is the largest baby food producer in North America During the course of the inquiry,
Gerber US had three plants producing baby food in the United States. However, on April 3, 1998, Gerber US was
scheduled to close its Asheville, North Caraling, plant, leaving it with two plants, one in Fremont, Michigan,
and the other in Ft. Smith, Arkansas. All of the Gerber baby food sold in Canadais produced in its Fremont,
Michigan, plant. While CPBF for sde in Canada could be produced at Gerber’s Ft. Smith plant, it would
require certain modifications to the following equipment: cappers, fillers, labellers, casers, glass depdletizers,
palletizers and retort ovens. Also, new equipment, such as neck banders, would be required.

Gerber US has the largest share of the US market, estimated at 65 percent, while Heinz US and
Beech-Nut Nutrition Corp. account for most of the remaining 35 percent.’ In Canada, Heinz has, by far, the
largest share of the market, with Gerber accounting for the remainder.

RESULTS OF THE DEPUTY MINISTER’S INVESTIGATION

The Deputy Minister’s investigation covered shipments of CPBF made during the period from
January 1, 1997, to June 30, 1997.

Normal vaues for these shipments of CPBF were determined pursuant to section 15 of SIMA, on
the basis of the weighted average sdlling prices to selected unrelated customers in the United States whose
volumes were most comparable to those purchased by Gerber. The selling prices were adjusted pursuant to:
section 5 of the Special Import Measures Regulations’ (the Regulations), for differences in the size of jars
and packaging; section 6 of the Regulations, for differences in the discounts, allowances and rebates granted
on those sdes, section 7 of the Regulations, for delivery cogts, and section 9 of the Regulations, for
differencesin the trade level between the domestic customers and the importer, Gerber.

Because the importer is a wholly owned subsidiary of the exporter, export prices were caculated
under both section 24 of SIMA, based on the declared sdlling prices, and under paragraph 25(1)(c), on the
bas's of the importer’s resde prices in Canada less dl costs incurred in importing and selling the goods in
Canada plus an amount for profit. Since the export prices calculated under paragraph 25(1)(c) of SIMA
were lower than those calculated under section 24, the export prices agpplied were those determined under

paragraph 25(1)(c).

The Deputy Minigter’s investigation revealed that 100 percent of the goods imported during the
investigation period were dumped. The weighted average margin of dumping was 59.76 percent, expressed
as a percentage of the normd vaue.

The Tribuna notes that this margin was calculated on the bass of constructed export values
under SIMA because of the non-arm’ s length (parent-subsidiary) relationship between Gerber and Gerber US.
As such, it does not necessarily reflect, and may wdl be higher than, the dumping margin that might result
from an am’s length market transaction. That having been said, the evidence shows that retail prices for

6. U.S.Baby Food Firms in Canadian Dumping Row, Financia Post Daily Edition, October 7, 1997, at 3.
7. SOR/95-26, December 20, 1994, Canada Gazette Part 11, Vol. 129, No. 1 at 80.
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baby food in the United States are generaly higher than they are in Canada, on a common currency basis?
and that Gerber US sdlls the subject goods at lower price levelsin the Canadian market.”

SUMMARY OF POSITION OF PARTIES

Heinz

Counsd for Heinz submitted that the dumping of the subject goods has caused injury and is
threstening to cause injury to Heinz. Theinjury fals primarily into two genera categories, namdly, (i) volume
losses and (ii) price and profit erosion and suppression. Counsdl submitted that the bulk of the volume losses
over the period was due to Gerber’ s aggressive dumped pricing. Moreover, the price rivary between Heinz
and Gerber directed HeinZ' energy away from product development and its efforts to increase aggregate
demand.

The mogt sgnificant injury suffered by Heinz, according to its counsd, resulted from price erosion
and suppression, and the consequent diminished operating profits. Counsdl for Heinz submitted that,
“but for” the huge margins of dumping, Gerber would not have been able to compete in the Canadian
market. Accordingly, the totdl injury to Heinz is represented by dl of Gerber’s sdes. Thus, Heinz would
have realized higher prices and profits but for the presence of dumped product in the market. In counsd’s
view, the degree of injury in this caseis obvioudy material.

With respect to causdlity, Gerber was able to keep its customers competitive because of the dumped
product. In counsdl’s view, buyers used competing bids from Gerber to lower prices a the wholesde level.
As a result, Gerber won significant contracts, most notably the Shoppers Drug Mart Limited (Shoppers)
account. Even if Gerber were the price follower with respect to changesin list prices, counsd argued that it
isthe net net pricesthat matter.

Turning to non-dumping factors raised by counsd for Gerber as the cause of injury, counsd for
Heinz dismissed each one. With respect to the impact of the Center for Science in the Public Interest’s
(CSP1) report released on September 4, 1996,° counsd for Heinz submitted that the effects were minimal
and short-lived. Asto the issue of the “cannibalization” of CPBF sdles by sales of other baby food products,
counsel pointed out that sales of “ Earth’s Best” and other baby food products outside the scope of CPBF are
minima in volume and are not a competitive factor in the market for CPBF. Further, the “Earth’sBest”
products are twice as expensive as CPBF products.

8. During theinquiry, the effect of exchange rates on dumping margins was raised. As noted, it isthe price
Spreads between markets, measured on a common currency bass, that can creste dumping margins, not the
absolute level of exchange rates. In other words, regardless of the absolute rate of exchange that prevailsat a
given time, as long as a company, such as Gerber US, ensures that the unit vaue of its Canadian sdes,
expressed in US dollars at prevailing exchange rates, does not fal below the unit vaue of its US sdesin
USdallars, it may avoid dumping.

9. Transcript of Public Hearing, Vol. 2, March 31, 1998, at 314-15.

10. On the same day, the CSPI, a US based lobby group, held a press conference in Toronto during which it
criticized the nutritional content of baby food in Canada, with a particular focus on the baby food products
manufactured by Heinz. The press conference and accompanying press release received wide attention in
televison, radio and print media
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Regarding the effects of HeinZ exclusve sdling arrangements, counse for Heinz submitted that
regardless of such arrangements, its customers are interested in their net net cost. Moreover, the use of such
arrangements is largely customer-driven. In any event, buyers generdly do not lock themsalves into binding,
long-term exclusive arrangements. Counsdl submitted that it isinconsistent for other parties to argue that the
power of buyers (i.e. buyer concentration) was the cause of lower prices and then suggested that Heinz was
in apodtion to impose exclusivity on them.

Counsd for Heinz submitted that their client has a huge advantage over Gerber US's and Heinz
US s production in terms of its cost structure becauise Heinz' inputs are priced in Canadian dollars. In other
words, Heinz' policy of purchasing locd inputs with Canadian currency largely explainswhy there are lower
prices for CPBF in Canada than in the United States. Counsdl also submitted that there isa price relationship
between the wholesde price and the retall price, and that there is no evidence that any customer was
consstently and significantly selling CPBF well below itslaid-in cost.

With respect to threst of injury, counse for Heinz submitted that Gerber US has given no indication
that it intends to stop dumping the subject goods in Canada. Further, Gerber has stated that it is not satisfied
with its salesin, or penetration of, the Canadian market. Counsdl argued thet if the dumping and competitive
pricing by Gerber were to pers <, the injury to Heinz would continue,

Gerber

Counsd for Gerber submitted that Heinz has not suffered the injury that it claims to have suffered
and, furthermore, that there is no threat of injury. In the dternative, counsel for Gerber submitted that any
injury suffered by Heinz is not attributable to the presence, in Canada, of dumped CPBF.

On the issue of injury, counse for Gerber submitted that Heinz' dlegations of market share loss to
Gerber from the presence of dumped imports were flawed because they relied on retail-leve trends, not the
gppropriate wholesde-level trends.

Counsd for Gerber emphasized that the only period for which there is evidence of dumping in this
case is for the period from January 1, 1997, to June 30, 1997, covering the Deputy Minister’s period of
investigation.

Counsd for Gerber submitted that Heinz' attempts to quantify its financid injury were flawed.
Although Heinz correctly assumed that its sdes volumes should have declined in proportion to declines in
the retail market, it based its andysis on AC Nidsen data, which provided an incomplete picture of the
market. Furthermore, Heinz understated the operating profits attributable to its baby food business because
of its method of alocating overhead and corporate generd, sdlling and administrative expenses. Counsd dso
submitted that the impact of the discontinuation of Heinz' practice of “period-end loading” (sometimes
referred to as “de-loading”) on its volumes and operating profits was not taken into account in estimating the
adleged financid injury.

With respect to aleged volume losses, counsd for Gerber submitted that these can be attributed
largely to Heinz' decison to discontinue its practice of period-end loading, the “criss’ resulting from
the CSPI report, the cannibdization of Heinz' sales of CPBF by other baby food products and the increasing
importance of home-prepared baby food. Heinz' alegations regarding lost volumes moreover do not teke
into account the decline in per capita consumption of commercia baby food or other natura market forces.
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Regarding Heinz' alegations of price suppression and price erosion, counse for Gerber submitted
that many characterigtics of the market for CPBF, none of which are attributable to dumping, have the
tendency to suppress or erode prices. As Heinz is the price leader, in counsd’ s view, it has been the architect
of, has participated in cultivating, or has been the primary victim of, a variety of price-depressng
characterigtics. Counsd emphasized the impact of the CSPI report on the price and image of baby food, and
the downward pressure on Heinz wholesde prices resulting from the highly concentrated nature of
Canadd sretall market.

Concerning price negotiation dynamics, counsd for Gerber submitted that much of Heinz' perceived
injury from the aleged loss of two accountsislikely illusory, and noted that Heinz cannot know for sure what
Gerber has offered its customers or potentia customers. Counsd aso submitted that Heinz' propensity to
pay large sums for exclusve arrangements puts downward pressure on net net wholesde prices, and that
consumer preference for purchasing CPBF in grocery stores allows those stores to leverage larger discounts,
alowances and rebates from Heinz.

In response to Heinz' dlegation that drug retailers could not afford to offer lower, long-term retail
prices without funding from Gerber, counsd for Gerber submitted thet CPBF isa “traffic draw,” which, in itsdlf,
puts downward pressure on retail prices but not necessarily on wholesale prices. Period-end loading and
package dedls offered by Heinz smilarly put downward pressure on wholesde prices. Counsd submitted
that the most significant factor in this case is that Heinz was able to raiseits prices, in 1997, back to the level
a which they were in 1995, which was considered a*“banner year.”

With respect to causation, counsdl for Gerber referenced their earlier submissions about exclusive
arrangements, channd premium and retailer consolidation in support of their postion thet there is no clear
causa link between the dumping of the subject goods and any dleged injury. They submitted thet there is
little evidence that any retailers of CPBF will switch or have switched to the other brand “for a penny,” nor
could they, as most large accounts are contractually bound not to switch. Counsd further submitted that
Heinz' claims regarding the short-term impact of the CSPI report should be rejected.

Counsd for Gerber submitted that there is no threet of injury. In this regard, they submitted that
Gerber US has no excess plant capacity in the United States to produce additional CPBF. Moreover, Heinz
magor accounts are generdly shielded from any injury in the future because of its exclusive arrangements
with them.

The Director

Counsd for the Director focused their comments on the issue of causdlity. They submitted that other
factors are the cause of any injury to Heinz. Counsdl noted the declining domestic market and submitted that
this has contributed to the decline in prices. They submitted that the shrinkage in the market is not due to the
fact that dumping has prevented the parties from promoting their products, and noted that there has not been
an enormous surge of imports across the border.

Concerning price suppression and price erosion, counsd for the Director suggested that these have
been very tiny compared with those in other inquiries. Prices have not plummeted but rather reflect thoseina
normal operating marketplace. Where prices have fallen, the decline can be attributed to other factors, such
as Heinz exclugvity arrangements and pricing practices. Counsd further maintained that there is no
evidence to support the argument that the dumping of the subject goods accentuated competition at the retail
level and then worked upstream to the wholesdle levd.
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Counsd for the Director submitted that low retail pricing is not proof of injury caused by dumping.
Low retail-level pricing on a product such as CPBF (i.e. atraffic draw) is afeasble marketing strategy when
the retailers losses incurred on that product can be recouped from profits from the sales of other products.
Furthermore, the presence of Gerber products in drugstores keeps prices up rather than down sinceit alows
drugstores to distinguish themsalves from grocery stores and to compete againgt grocery stores on the basis
of factors other than price.

With respect to market share, counsd for the Director submitted that the evidence shows no materia
market share loss by Heinz. Any losses are the predictable result of normal competition and not dumping.
Counsd further submitted that there has been no apparent materid effect on Heinz' profitability, as
evidenced by HeinZ financid datements, and that any impact on profitability obvioudy relates to
non-dumping factors. They suggested that Heinz has not presented a true picture of itsindirect cogts. In this
regard, counsdl cited examples of Heinz' cost alocations pertaining to generd, sdling and adminidrative
expenses and fixed factory overheads. Counsd aso questioned whether the true expenses associated with
Heinz' response to the CSPI report and the launch of “Earth’'s Bet” products were reflected in the financia
satements provided by Heinz. In addition, counse submitted that the Tribunal should consider the costs
resulting from HeinZ' inefficient segregation of the North American market and Heinz' low export base, and
not attribute these costs to dumping.

In terms of causdlity, counsd for the Director submitted that the opinion of Dr. Brander,
Heinz expert witness, that all of Gerber’s imports are injurious, is based on a 100-year-old mode! that did
not take wholesdle- and retail-level pricing into account. Also, Dr. Brander did not consder factors such as
the price suppressive effects of competitive bidding, nationa pricing schemes, al-or-nothing exclusivity, the
impact of theloss of consumer confidence resulting from the CSPI report or the possibility that Heinz had led
prices down.

Counsd for the Director submitted that the Tribunad must examine dl causes of any injury. They
further submitted that once it has segregated the effects of al non-dumping factors, there is nothing left to
explain by dumping.

On the issue of threat of injury, counsd for the Director submitted that the current levels of
exclusivity and the enormous difficulty of large retail store chains making brand switches are barriers to any
“clearly foreseen and imminent” injury from dumping in the future. Further, counsd submitted that if the
Tribuna finds that Heinz is the price leader in the Canadian market and that other mgor players would
happily follow it, then the Tribuna cannot logicaly find clearly foreseen and imminent injury from dumping
in thefuture.

ANALYSIS

In conducting an inquiry under section 42 of SIMA, the Tribund is required to determine whether
the dumping of the goods to which the preliminary determination applies has caused injury or is threstening
to cause injury. “Injury” is defined in subsection 2(1) of SIMA as “materia injury to a domestic industry.”
“Domedtic industry” is defined, subject to certain exceptions, as “the domestic producers as a whole of the
like goods or those ... whose collective production of the like goods congtitutes amajor proportion of the total
domestic production of the like goods.”

In arriving & its decision, the Tribunal must, therefore, first determine which domestically produced
goods are “like goods’ to the subject goods and, second, identify the domestic producers of the like goods
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that make up the “domestic industry.” The Tribunal must then determine whether the domestic industry has
suffered injury and, if so, whether there is a causa link between the injury suffered by the domestic industry
and the dumping of the subject goods. It was not dleged in this inquiry that the domestic industry has
suffered retardation. In the event that the Tribunal makes a finding of no injury, it must go on and consder
the evidence rdlating to threet of injury and make afinding in respect of that question.

Like Goods

The Deputy Minister defined the subject goods in this case as prepared baby food, containing finely
homogenized vegetables, fruit and/or meat which may include some visible pieces of not more than 6.5 mm
in sze, and strained juice, put up for retail sale as food and beverages for infants of ages 4 to 18 months, in
containers of a net volume not exceeding 250 ml, excluding organic baby food and frozen baby food

preparations.
Subsection 2(1) of SIMA defines“like goods,” in relation to any other goods, as.

(a) goodsthat areidenticd in al respectsto the other goods, or
(b) in the absence of any goods described in paragraph (a), goods the uses and other characterigtics
of which dosdy resemble those of the other goods.

The evidence shows that domestically produced prepared baby food, defined in the same manner as
the subject goods, is smilar in terms of physca characterigtics, has the same end uses and is highly
substitutable™ As such, for the purposes of this inquiry, the Tribuna finds that CPBF produced by the
domestic industry condtitutes like goods to CPBF imported from the United States.

Domestic Industry

As indicated earlier, in conducting an inquiry under section 42 of SIMA, the Tribund must
determine whether the dumping has caused injury or is threatening to cause injury. The term “domestic
industry” is defined in subsection 2(1) asfollows:

“domedtic industry” means, other than for the purposes of section 31 and subject to subsection (1.1), the
domestic producers as a whole of the like goods or those domestic producers whose callective
production of the like goods condtitutes amgjor proportion of the total domestic production of the like
goods except that, where a domestic producer is related to an exporter or importer of dumped or
subsidized goods, or is an importer of such goods, “domedtic industry” may be interpreted as
meaning the rest of those domestic producers.

As Heinz is the sole domestic producer of like goods in Canada, the Tribund finds that, for the
purposes of thisinquiry, Heinz condtitutes the “ domestic industry.” For the purposes of thisinquiry, the focus
of the Tribunal’ s investigation is with respect to Heinz' production of certain prepared baby food and none of
its other product lines.

Pricing Methodology and Terminology

This case, like others, has its own particular terminology and methodologies related to pricing. In
order to more easly understand the discussion and andysis that follow in these reasons, the Tribund finds it
useful to firgt describe certain relevant terms and price relationships that are important to this case.

11. Transcript of Public Hearing, Val. 1, March 30, 1998, a 89 and Vdl. 2, March 31, 1998, a 232 and 244.
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During the course of the inquiry, a great dedl of information was presented concerning list prices,
net net prices, discounts, alowances and rebates, and trade spending. In addition, numerous contracts and
contract bids, detailing the discounts, allowances and rebates available to specific customers, were tendered
asevidence.

Mog, if not dl, pricing determinations for CPBF start with prices from published price ligs that
Heinz and Gerber digtribute to their customers. From the list prices, the customers subtract various amounts
for discounts, alowances and rebates. Some of these discounts, alowances and rebates are standard for most
customers, such as payment terms, co-operdive advertisng alowances and volume incentives. Other
discounts, dlowances and rebates are negotiated by each individual customer. The names or descriptions of
these discounts, alowances and rebates may be different from customer to customer and between Heinz and
Gerber.

Some discounts, alowances and rebates are caculated on a volume basis, thet is, a certain amount
per case of product purchased. Other discounts, alowances and rebates are negotiated on a percentage of
sdesbadss, that is, afixed percentage of the invoice amount. Still other discounts, allowances and rebates are
negotiated on an up-front lump sum or annual payment basis. These last types of payments are sometimes
referred to asligting fees, conversion fees or up-front payments, or by various other names, and they are often
paid regardless of the actual sales volume achieved. Regardless of what these payments are cdled, they have
the effect of reducing the average per unit price that Heinz and Gerber receive for their repective products.
Thus, the unit price paid by purchasers of CPBF, a the wholesde level of sdes, is the ligt price less all
discounts, alowances and rebates, including lump-sum payments. This price is hereinafter referred to as the
net net price.

Two other factors raise or lower the net net price of CPBF at any particular time. Firdt, as explained
above, ligt prices are the badis for the price cdculations. From time to time, both Heinz and Gerber raise list
prices, thereby raising the base upon which the net net price is caculated. Second, notwithstanding the terms
and conditions of a particular contract, interim deals may be negotiated at any time between Heinz and its
customers to meet an individua customer’s concerns about competitive conditions in that customer’s
particular market."> Through these interim dedls, some of Heinz' customers obtain price concessions,
additional advertising support or other compensation and support that are not provided for in their contracts™

Thus, ultimatdly, net net prices are the wholesdle prices obtained by Heinz and Gerber from their
respective customers, based on gpplicable list prices a a given time, after deducting al terms and conditions,
that is, al payments, compensation or other offsets from list prices granted to these customers by Heinz or
Gerber, as provided for by exigting contracts, or granted over and above existing contracts.

12. The evidence in this case indicated that agreements or contracts are usudly not binding on the customer
as to volume or price. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 21; Transcript of
In Camera Hearing, Vol. 2, March 31, 1998, a 272; and Tribuna Exhibit NQ-97-002-10.1 (protected),
Adminigtrative Record, Vol. 4 a 177.

13. Gerber maintains that it neither negotiates nor grants interim deals on CPBF prices. However, it does
Sructure certain dedls to provide for increasing discounts, rebates or dlowancesif certain conditions are met,
such as achieving specified levels of sdes volumes.
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Retail prices, of course, are the prices a which HeinZ and Gerber’s customers sdl CPBF to
consumers, and these prices are frequently aluded to in these reasons. However, in assessing injury to
Heinz, it is prices a the wholesdle level of trade that is of paramount importance.

Injury™

Subsection 37.1(1) of the Regulations sets out a variety of factors that the Tribunal may have regard
to when determining whether a domestic industry has suffered injury. These factors are neither mandatory in
application nor exhaugtive in scope. The Tribund’ s respongibility isto consider those factors thet are relevant
to the assessment of injury in any particular case. The extent to which these, or other factors, may be relevant
is driven by the facts of each case. Consequently, in some cases, certain of the factors set out in subsection
37.1(2) will have particular Sgnificance yet, in another case, be of margind, or no, relevance.

Thislig of factors that the Tribuna may have regard to for the purposes of determining whether the
domestic industry has been injured include the following: the volume of the dumped or subsidized goods and
whether there has been a significant increase in the volume of imports of dumped or subsidized goods; the
effect of the dumped or subsidized goods on the price of like goods by, for example, Sgnificantly
undercutting or depressing the price of like goods, or suppressing price increases, the impact of the dumped
or subsdized goods on the state of the domestic industry as evidenced by any actua or potentia decline in
output, sales, market share, profits, productivity or utilization of industria capacity; the effects on cash flow,
inventories, employment, wages or ability to raise capitd; the magnitude of the margin of dumping or
amount of subsidy; and any other rlevant factors. While the Tribund is mindful of these and other factors, it
only needs to focus on those which are rdlevant to thisinquiry.

In conducting this inquiry, the Tribuna has found that, from 1995 to 1997, HeinZ domestic
production and sales declined by over 20 percent, substantially reducing its capecity utilization.™ As a result
of these lower sdes, HeinZ' sales revenues declined substantially. At the same time, according to its financial
statement for CPBF, Heinz' costs and expenses were increasing and its average unit prices were falling.'

It isthese three factors, namely, cost and expense increases, volume losses and price erosion, that the
Tribunal consders to be the most pertinent indicators of injury to Heinz. In the Tribund’s view, the
combined effect of these three factors, which are more fully andysed in the following section, resulted in
sgnificant financid injury to Heinz. More specifically, over the three and three-quarter years covered by the

14. AsHeinz, done, condtitutes the domestic industry for the purposes of thisinquiry and Gerber isthe sole
importer of CPBF, much of the data that the Tribuna would usudly present in its reasons are confidential
and cannot be disclosed in these reasons.

15. Protected Pre-Hearing Staff Report, February 19, 1998, Tribunad Exhibit NQ-97-002-7 (protected),
Adminigtrative Record, Vol. 2 a 91.

16. Protected Pre-Hearing Staff Report, revised March 11, 1998, Tribunad Exhibit NQ-97-002-7A
(protected), Adminigrative Record, Vol. 2 a 164.3.
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financia statement for CPBF, Heinz lost tens of millions of dollarsin operating profits, compared to the base
or first fiscal year of the Tribuna’sinquiry, namely, Heinz 1994-95 fiscal year.™’

Counsd for Gerber and counsd for the Director argued that Heinz had inaccuratdly reported its
financid losses in preparing the financia statements for this inquiry. Specificdly, they contended that Heinz
had used an alocation methodology™ for apportioning costs and expenses between CPBF and other
products that resulted in higher costs and expenses being applied to CPBF than were warranted.

The Tribuna does not accept this contention. It has examined the alocation methodology used by
Heinz and does not congider it ingppropriate, having regard to generdly accepted accounting principles. The
Tribuna regularly dedls with cost dlocations during the conduct of injury inquiries such as the present case.
It recognizes that there are often different accounting and alocation methodologies that may be chosen for
gpplication in agiven Stuation, each with features that make one method better in some respects than others,
but each with drawbacks as wdll. In the Tribund’ s view, the alocation methodol ogies chosen by Heinz were
acceptable. In this case, those dlocation methodologies yielded an gppropriate indication of the financia
results attained by the company for its sdles of CPBF during the Tribund’ s period of inquiry.

Accordingly, the Tribuna accepts that Heinz' operating profits have declined and that, in totd, it has
lost tens of millions of dollarsin operating profits over the period examined compared to itslevel of operating
profit in fiscal year 1994-95. The Tribund finds that the magnitude of this financia injury is materidl.

In addition to the injury indicated by the decline in operating profits that is reflected in its actua
financid results over the period of inquiry, Heinz also claims that it has suffered injury in the form of price
suppression. Specificaly, Heinz contends that, rather than see its prices fal as they did after fisca
year 1994-95, it would have, and should have, been able to raise its prices beyond the levels attained in fisca
year 1994-95, were it not for dumped Gerber productsin the Canadian market.

Further, Heinz has made claims with respect to market share that would add to the magnitude of the
financid injury that is dready reflected in its reported financid statements for CPBF. These claims are
evaduaed in the next section, after the Tribund’s examinaion of Heinz actua financid results and
condderation of the reasons for the profit declines that were experienced.

Causality

Having determined that Heinz has been materidly injured, the Tribuna must determine whether
thereisa causd link between the injury and the dumping of CPBIF from the United States. Subsection 37.1(3) of

17. At the outset of itsinquiry, the Tribuna sdected a period of inquiry that it consdered would provide a
reasonable time period over which to examine market and industry trends. The first year of the period
sdected is 1995 and it thus represents the base year for the Tribund’s injury andyss. As it turned out,
according to the evidence, fiscd year 1994-95 gpparently was a “banner year” for Heinz' Infant Feeding
Unit. This does not invaidate fiscd year 1994-95 as a base year from which to measure injury, nor does it
render the injury suffered less significant.

18. For example, it was argued that Heinz alocated certain expensesincurred at the corporate level to CPBF
using the same fixed percentage rate in each fisca year rather than allocating these expenses to CPBF using
avariable rate based on the actua percentage of tota throughput accounted for by the production of CPBF in
eech fiscd year. As throughput of CPBF declined during the period of inquiry, the latter dlocation
methodology would have resulted in lower dlocations of expenses to CPBF and, hence, larger operdting
profitsfor CPBF.
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the Regulations prescribes factors that the Tribunal may consder in examining thisissue. The Tribunal must
ensure that injury caused by factors other than dumping is not attributed to the dumped imports.

As noted above, the decrease in operating profits of tens of millions of dollars experienced by Heinz,
over the period of inquiry, was driven by three factors. increasing costs and expenses, reduced volumes and
associated revenues; and reductionsin average unit prices (price erosion).

Cost and Expense Increases

As far as the firgt factor is concerned, increased costs and expenses, Heinz conceded during the
course of the hearing that mogt, if not dl, of the cost and expense increases after fiscd year 1994-95 that
were reflected in its financid statements for CPBF were unrelated to dumping.’® Accordingly, a the
Tribund’s request, Heinz prepared arevised financia statement showing what operating profits would have
been but for the increesed levels of costs and expenses® The analysis was performed by holding dl variable
cogts condtant & their fiscal 1994-95 per unit rate and dl fixed expenses condant a ther fisca 1994-95levd.
Thus, dl increases in cogs of materid, labour, overhead, media, promotion and generd, sdling and
adminigretive expenses were effectively removed from the income statements for fisca years 1995-96
and 1996-97 and thefirgt three quarters of fiscal year 1997-98.

The Tribund notes that there was nothing improper about the financid Statement origindly
submitted by Heinz, as it was prepared in accordance with the Tribund’s requirements. However, the
revised statement alows the Tribund to reedily identify the injury caused by a variety of factors, including
the increases in expenses rdated to HeinZ need to counter the adverse publicity surrounding
the 1996 CSPI report, the costs associated with reformulating CPBF products and other non-dumping
related events that occurred over the period of inquiry. Accordingly, in its assessment of the injury to Heinz
caused by the dumping, the Tribunal has been able to set aside the cost increases that are attributable to these
other factors.

Volume Losses

The second factor, which has reduced Heinz' profitability, is declining sales volumes and related
revenue declines. The Tribunal notes that, during the period of inquiry, the overall market for CPBF declined
by over 20 percent, HeinZ sdes declined by over 20 percent and those of Gerber declined in excess
of 25 percent, leaving their respective market shares roughly unchanged when comparing 1997 to 1995.%
Severd factors were advanced by counsdl for Gerber and counsd for the Director to explain the reasons for
the overdl decline in the market for CPBF. These included declining birth rates, the switch to homemade
baby food as aresult of the CSPI publicity, the discontinuation of period-end loading and the cannibalization
of the market for CPBF by dternative food, such as toddler food, “ Earth’s Best” products and “ saver-sze”
juices.

Whatever the specific reasons for the market declines, it is evident to the Tribuna that the declinesin
the overal market are unrelated to dumping. Furthermore, it would be norma to expect the general market
contraction that occurred to cause Heinz' volumes to decline in a manner proportionate to its market share.

19. Transcript of In Camera Hearing, Vol. 2, March 31, 1998, at 177-84.

20. Manufacturer’ s Exhibit A-23A (protected), Administrative Record, Vol. 14A.

21. Heinz actudly lost market share in 1996 compared to 1995, but subsequently regained this market share
in 1997. In fact, HeinzZ’ market sharein 1997 was dightly higher than it wasin 1995.
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As such declines are unrdated to dumping, any financia losses semming from them cannot be attributed to
dumping.

Accordingly, the Tribunal has andysed the relevant sdles figures, overal market volumes and
market shares of Heinz, as detailed in the Pre-Hearing Staff Report for this inquiry.” This andysis reveds
that, during the Tribund’s period of inquiry, the declinein Heinz' sales volume was entirely accounted for by
the overal genera decline in the market.® Thus, in assessing the injury the dumping caused to Heinz, the
Tribunal has set adde the financid injury resulting from the volume losses reflected in the financid
satements for the fiscal years following 1994-95.

However, it is apparent that the principal reason Heinz suffered no volume injury to dumped Gerber
products is because it chose to defend its market share by dropping its prices and ensuring its customers
remained competitive with Gerber’s customers. The evidence in this case clearly shows how quickly and
significantly market shares can swing from retailer® to retailer, from grocery channd to drug channe, from
month to month, depending on festure price initiatives by one retailer or another.”® In these circumstances,
Heinz had the choice of losing volume and market share or suffering price erosion. It chose to lower its
prices, aswill be discussed in the next section.

Price Erosion

The third factor which must be considered in analysing Heinz' reported financia performance over
the period of inquiry is price erodon. The Tribuna finds that even after discounting the financia losses
incurred by Heinz over the period of inquiry that resulted from cost increases and volume declines, financial
gatements dill show severd millions of dollars in decreased profits by Heinz due to price erosion,
accounting for an important percentage of Heinz' cumulative net operating profits over the period of inquiry.
After reviewing the evidence in this case, the Tribund is satisfied, for the reasons set out below, that the
primary cause behind this price erosion is the supply of Gerber’s CPBF to the Canadian market at dumped
prices.

- Genegrd Condderations

Before looking at specific pricing evidence, the Tribunal consdersit helpful to present certain sdlient
features about the market for CPBF.

22. During the Tribund’s inquiry, Heinz submitted an andysis of its volume losses based on AC Niglsen
retail-level sdes data, and the Tribuna Staff evauated that analyss. For the purposes of these reasons,
the Tribund gaff has done a smilar andyds, but this time based on confidentid wholesde-level data
contained in the Pre-Hearing Staff Report, which the Tribuna considers to be the appropriate level of trade
to examine. See Protected Pre-Hearing Staff Report, February 19, 1998, Tribunal Exhibit NQ-97-002-7
(protected), Adminigtrative Record, Val. 2 at 91.

23. Infact, Heinz actually absorbed less than its proportiond share of the overall market decline and dightly
increased its market share for CPBF in calendar year 1997, compared to calendar year 1995.

24. For the purposes of explaining the Tribund’s andyss, the word “retailer” refers to customers that
purchase and resell CPBF, many of whom operate a both the wholesdle and retail levels of trade.

25. See, for example, Tribunal Exhibit NQ-97-002-16.1 (protected), Adminigtrative Record, Vol. 6 & 75,
80 and 172; and Transcript of Public Hearing, Vol. 1, March 30, 1998, at 23 and Vol. 4, April 2, 1998,
at 416.
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In the padt, the Tribund has held that dumping is particularly significant when the domestic and
imported products are highly interchangeable®® The evidence presented in this case shows that, for all
practical purposes, both Heinz and Gerber's CPBF products are of comparable qudity and both enjoy
essentidly the same, or a sSimilar extent of, consumer awareness and acceptance. Witnesses tedtified asto the
quality of Heinz and Gerber's baby food”” and, although some did express a preference for one or the other,
it was generdly agreed that the products were highly subgtitutable.

The evidence dso establishes that, while aggregate demand for CPBF is price indagtic, demand at
any particular store is highly price dastic.?® Thus, while lower prices across the board may not incresse
aggregate demand for this product, specid feature prices in one chain of retall stores will draw more
customers into those particular stores at the expense of other stores”® Consequently, it is apparent to the
Tribuna that many consumers will and do react to price reductions a the retail level in choosing where they
will buy CPBF.*® Moreover, when consumers change from one channd of distribution, such as that of
grocery, to another channd, such as that of drug, or vice versa, based on relative price differences between
the channds, they tend to change the brands they buy as Gerber is the predominant supplier in the retail drug
channdl, and Heinz is the predominant supplier in the retail grocery channdl.

According to the evidence, parents with young children typicaly have a larger “shopping basket,”
that is, they purchase more goods than the average consumer.®! Accordingly, retailers use products such
as CPBF as traffic draws to attract these customers, often featuring these products in sales flyers and media
advertisements. Given the importance of the product as a traffic draw, retailers know that they must get a

26. Machine Tufted Carpeting Originating in or Exported from the United States of America, Inquiry
No. NQ-91-006, Finding, April 21, 1992, Statement of Reasons, May 6, 1992, a 28; Certain Solder Joint
Pressure Pipe Fittings and Solder Joint Drainage, Waste and Vent Pipe Fittings, Made of Cast Copper Alloy,
Wrought Copper Alloy or Wrought Copper, Originating in or Exported from the United States of America and
Produced by or on Behalf of Elkhart Products Corporation, Elkhart, Indiana, Nibco Inc., Elkhart, Indiana, and
Mueller Industries, Inc., Wichita, Kansas, their Successors and Assigns, Inquiry No. NQ-93-001, Finding and
Statement of Reasons, October 18, 1993, at 18; and Gypsum Board Originating in or Exported from the
United States of America, Inquiry No. NQ-92-004, Finding, January 20, 1993, Statement of Reasons,
February 4, 1993, at 17.

27. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 89 and Vol. 2, March 31, 1998, at 232; and
Transcript of In Camera Hearing, Vol. 4, April 2, 1998, at 591.

28. Public Pre-Hearing Staff Report, February 19, 1998, Tribuna Exhibit NQ-97-002-6, Administrative
Record, Vol. 1 a 113-14; and Transcript of Public Hearing, Vol. 1, March 30, 1998, a 23, Val. 2,
March 31, 1998, a 247 and 334 and Vol. 4, April 2, 1998, at 416.

29. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 23 and Val. 4, April 2, 1998, a 416;
Transcript of In Camera Hearing, Val. 3, April 1, 1998, a 462-63; and Tribund Exhibit NQ-92-007-RI-1A
(protected), Administrative Record, Vol. 12 at 99.

30. In summary, parents will change where they buy CPBF on the basis of price and may purchase alarger
volume when the product is on sale, but they will not feed their children more CPBF smply becauseitison
sde. Thus, the demand over the longer term is not affected by short-term price changes.

31. Transcript of Public Hearing, Vol. 2, March 31, 1998, at 236-37 and VVol. 3, April 1, 1998, at 373; and
Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 511.



Canadian International Trade Tribunal -16- NQ-97-002

competitive source of supply or risk losing sales of CPBF and other products in the new parents shopping
basket to their competitors.

The Tribuna acknowledges that retailers might sometimes use CPBF as a loss leader and
temporarily absorb aloss on the sde of the product becauise of the desire to draw new parents into the store
and build traffic. However, the evidence shows that retailers will not sdll a aloss on asustained basis® This
underlines the importance of getting a competitive source of supply that will avoid or minimize such losses.
In short, the importance of the product and its effectiveness as a consumer draw, especially on feature, in the
Tribund’ s view, make wholesae buyers very price conscious.

The Tribuna further notes that the market for CPBF is highly concentrated. A smal number of
grocery chains account for alarge percentage of the grocery market in Canada. Smilarly, a smal number of
drug retal chains account for a large percentage of the retall drug market in Canada. For example,
HeinZ largest customer for CPBF, Loblaw Companies Limited (Loblaw Companies), accounts for a
substantia proportion of Heinz CPBF sdles. Likewise, Gerber’s largest customer, Shoppers, accounts for a
subgtantial proportion of Gerber’'s CPBF sdes. Consequently, there is a smal number of very large
customers at the wholesde level for CPBF. This means that the loss of any one large customer, for either
supplier, is cgpable of serioudy damaging their business.

In this environment, when Heinz and Gerber bid againgt each other, as they do a most important
acocounts, the retailers are in an excelent position to play one supplier off againg the other, with a view to
getting the lowest possible price. The evidence adduced in thisinquiry clearly showsthet the retailers do this,
not onI33/4when supply contracts are being negotiated for renewal but, on occasion, after contracts have been
agreed.

It is possible that, in some cases, bids are invited from one or the other supplier by a retailer, even
though the retailer may not be enthusiastic about switching from its current brand.** However, suppliers
cannot be sure of this so that, even in this Stuation, the bidding and counter bidding which take place dlow
retailers to extract more favourable contract terms and conditions and exert downward pressure on the
net net prices they pay Heinz and Gerber.>® Moreover, even if the buyer intends to continue purchasing from
its current supplier, competing price quotations cannot be ignored by the retailer if it isto remain competitive
againg other retailers.

Ancther important festure of this market is that average retail prices are consgtently higher in the
grocery channd than in the drug channel.*’ This indicates that, on average, the grocery channd can
command a premium for CPBF. This premium appears reated to the fact that many consumers prefer, asa

32. lbid.

33. Transcript of Public Hearing, Vol. 1, March 30, 1998, at 185 and Vol. 2, March 31, 1998, at 341; and
Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 350 and 410-13.

34. Manufacturer’s Exhibit A-6 (protected), par. 19, 24, 26, 56 and 67, Adminigtrative Record, VVol. 14; and
Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 327-29 and 551-52.

35. Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 332.

36. Importer’s Exhibit B-6 (protected), par. 51, Administrative Record, Vol. 16.

37. Manufacturer’ s Exhibit A-4 (protected), Appendix F, Adminigirative Record, Vol. 14.
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matter of convenience, to buy al their food, including baby food, in one place, i.e. in agrocery store® Given
this retail premium, if drug retailers are to achieve amilar margins to those of grocery retailers on the sale
of CPBF, they will need correspondingly lower wholesale prices from their suppliers such as Gerber.

Although thereis a gap between average grocery and average drug retail prices, the evidence shows
that, overall, market shares have been rdatively stable between the two main retail channdls of digtribution
for these products over the past severd years. Specificdly, during the Tribuna’s period of inquiry, each
channd has maintained its market share, with the grocery channd accounting for agpproximately
three quarters of the market to the drug channel’ s one quarter.*

However, the evidence dso shows that, despite this overdl gability, there can be dgnificant
short-term ingtability when the price gap between the two channds narrows or widens as happens, for
example, when companies in one channel offer deep discount feature prices®™ This causes temporary
changes in market shares between channels as consumers take advantage of the low feature prices™ These
short-term market share shifts are reversed when companies in the other retail channel respond with smilar
features, in the end leaving little net overall changes in shares despite the swings that have occurred.

In sum, the evidence shows that Heinz and Gerber compete directly for the same accounts at
wholesde, as well as indirectly in the market a retail through their respective customers. This indirect
competition is most obvious and acute in the competition between the grocery channd of distribution, where
Heinz is dominant, and the drug channe of digtribution, where Gerber is dominant. The evidence establishes
that there is (and has been for years) an intense rivary between these two distribution channels for the new
parents shopping basket and that CPBF is at the forefront of the battle.*?

Although this battle between channds of ditribution is being fought at the retal level, and neither
Heinz nor Gerber can control pricing at thet leve, the Tribund is of the view that the depth, intensity and
duration of the retail market share war would not be possible without gppropriate contractua terms and
conditions, price concessions and support at wholesae of the respective channels' principa suppliers, Heinz
and Gerber.

- Specific Pricing

Agang the generd congderations outlined above, the Tribuna examined the pricing information
submitted by the partiesin this case. Firgt, the evidence submitted in this case reveds that, over the period of
inquiry, a number of contracts for customers previoudy supplied, in whole or in part, by Heinz, came up for

38. Manufacturer’s Exhibit A-4 (protected), par. 36, Administrative Record, Vol. 14; and Transcript of
Public Hearing, Val. 4, April 2,1998, at 416.

39. The market share accounted for by mass merchandisersis minimal.

40. Tribunal Exhibit NQ-97-002-16.1 (protected), Administrative Record, Vol. 6 a 80 and 172; Transcript
of Public Hearing, Vol. 1, March 30, 1998, a 23; and Tribuna Exhibit NQ-97-002-RI-1A (protected),
Adminigtrative Record, Vol. 12 at 99.

41. See, for example, Tribund Exhibit NQ-97-002-RI-1A (protected), Administrative Record, Vol. 12
at 55, 89, 99 and 123.

42. Tribunal Exhibit NQ-97-002-16.1 (protected), Administrative Record, Vol. 6 a 99; Transcript of
In Camera Hearing, Vol. 3, April 1, 1998, at 353 and 511; and Transcript of Public Hearing, Vol. 2,
March 31, 1998, at 236 and VVol. 3, April 1, 1998, at 373.
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renewa or were re-negotiated.® These contracts included HeinzZ single largest customer, Loblaw
Companies and, accordingly, they represented a substantia proportion of Heinz totd CPBF business.
Gerber was invited to bid for the Loblaw Companies business as well as some of the other businesses, and
did so0 a aggressive prices. The evidence shows that this enabled these customers to obtain counterbids from
Heinz and to extract better terms and conditions and other concessions from Heinz than might otherwise
have been the case, driving down the net net price per case™ The evidence aso shows that customers that
did not receive or solicit bids from Gerber were, nonetheless, dill able to use the availability of aggressive
Gerber pricesto get lower net net prices from Heinz.”

As noted eaxrlier, it is not uncommon for purchasers to play one bid againgt the other in trying to get
the best possble price and contract terms. Purchasers often refer to competing bids when negotiating
contracts, and the suppliers often have no way of knowing whet the actual terms of the competing bids are,
but they must respond or risk losng the customer’s business. In this case, the evidence presented shows
unequivocally that the terms of Gerber’s specific bids and, generdly, its net net prices, in both the drug and
grocery channels, were extremely competitive throughout the period of inquiry.*®

Moreover, the Tribunal notes that the injury Heinz suffered as a result of having to offer its
customers better terms and conditionsis not fully reflected in its financiad statement because the contracts are
for multiple-year periods. Hence, the effects of the terms and conditions of the contracts negotiated during
the 1995-97 period could be felt beyond the period of inquiry. Heinz may well be able to mitigate some of
the price effects of these contracts through list price increases. However, the basic terms and conditions of
these contracts, as negotiated during the period of inquiry, which incorporate large lump-sum payments and
specified levels of discounts, dlowances and rebates, will tend to depress the net net prices that would
otherwise have been achievable, aslong asthey arein effect.

Second, over the period of inquiry, Gerber renewed contracts with customers it had previoudy
supplied, in whole or in part, including its sSngle largest customer, Shoppers. Heinz, which had previoudy
supplied Shoppers in Eastern and Western Canada, was invited to bid, and did bid,*” for the Shoppers
business. However, Gerber won the business, including that portion previoudy supplied by Heinz. Although
there is evidence that indicates that price was not the only factor in the selection of Gerber by Shoppers asits
sole national supplier of CPBF,* the fact remains that Gerber's bid was very aggressive,*® and the Tribunal
does not believe that Shoppers could, or did, ignore the price consideration.>

43. Manufacturer’s Exhibit A-6 (protected) a 4-6, 11 and 12, Adminidrative Record, Vol. 14; and
Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 523.

44. Manufacturer’s Exhibit A-6 (protected) at 4-6, 11 and 12, Adminigtrative Record, Vol. 14.

45. 1bid. &t 6.

46. Tribuna Exhibits NQ-97-002-10.1J and NQ-97-002-10.1K (protected), Adminidrative Record, Val. 4C
a 142-95 and 196-206, respectively; Tribuna Exhibit NQ-97-002-16.1H (protected), Administrative
Record, Vol. 6A a 125-48; and Tribund Exhibits NQ-97-002-39 and NQ-97-002-39A (protected),
Adminigtrative Record, Vol. 2 a 180-81 and 182-85, respectively.

47. Manufacturer’ s Exhibit A-6 (protected) at 11 and 12, Administrative Record, Val. 14.

48. Transcript of In Camera Hearing, Vol. 4, April 2, 1998, at 669-70.

49. Tribunal Exhibit NQ-97-002-16.1H (protected), Administrative Record, VVol. 6A a 129-33.

50. Importer’ s Exhibit B-12 (protected), par. 29, Administrative Record, Vol. 16A.
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Furthermore, the evidence shows that, under the terms and conditions of this contract, which came
into effect in May 1996, Shoppers was, and is, well positioned to compete aggressively againg the grocery
channd.>* Indeed, in June 1996, shortly after this contract cameinto effect, Shoppers stores began to feature
frequently aprice of $0.39 per jar for “1% Foods” the largest category of CPBF sales for Shoppers.>

In early September 1996, HeinZ' largest customer, Loblaw Companies, sgned a new agreement
with Heinz for the supply of CPBF at lower net net prices (higher tota discounts, alowances and rebates)
than those in the previous Heinz-L oblaw Companies agreement.>® Around the same time, Loblaws grocery
store banner™ (Loblaws) adopted an everyday low price (EDLP) of $0.39 per jar for Heinz' “Infant Food
and Juices’ group, which is Heinz CPBF equivaent to Gerber's “1% Foods’ group. Witnesses stated that
Loblavs move was a reaction to the prices in the drug channdl and, in particular, to Shoppers prices™
Other factors have been advanced by counsd for Gerber and counsd for the Director to explain
Loblaws move. However, the evidence and the sequence of events outlined above suggest to the Tribuna
that Loblaws move to an EDLP of $0.39 per jar in the fal of 1996 flowed out of the new agreement with
Heinz, which enhanced Loblaws' &hility to respond to the prevailing competitive Situation, especidly in the
drug channd.

Whatever the cause of Loblaws EDLP initiative, it is clear from the evidence that it created aripple
effect in the market as one retailer after another sought financia support from Heinz to compete againgt other
grocery and drug retailers at the lower everyday prices that had become established.*® Heinz responded with
avariety of measures, including rolling back wholesde prices, providing refunds to the retailers and making
other forms of payments, dl of which had the effect of eroding Heinz' net net prices.’

The events surrounding the Gerber-Shoppers agreement in May 1996 and the Heinz-Loblaw
Companies agreement in September 1996 demondirate the intense price competition in the retail sector and
its underpinnings & the wholesdle level. This competition appears to have been particularly intense during the
spring, summer and fal of 1996, which coincides with the signing of the mgjor contracts with Shoppers and
Loblaw Companies. However, the evidence shows that Gerber’ s average wholesale prices were aggressive
in 1995, as well as in 1997, and that price competition at the retail level, especialy between grocery and

51. Tribuna Exhibit NQ-97-002-16.1H (protected), Adminidtrative Record, Vol. 6A a 129-33; and
Tribunal Exhibits NQ-97-002-10.1J and NQ-97-002-10.1K (protected), Adminigtrative Record, Vol. 4C
at 142-95 and 196-206, respectively.

52. Manufecturer’s Exhibit A-4 (protected), Appendix G, Administrative Record, Vol. 14; and Tribund
Exhibit NQ-97-002-16.1 (protected), Administrative Record, Vol. 6 a 222.

53. Tribuna Exhibit NQ-97-002-10.1 (protected), Adminigtrative Record, Vol. 4 a 102-3 and 177-78.

54. The Loblaws store “banner” is one of several grocery store banners owned or supplied by Loblaw
Companies.

55. Transcript of In Camera Hearing, Vol. 1, March 30, 1998, at 30 and Val. 3, April 1, 1998, at 321;
Manufecturer’s Exhibit A-6 (protected), par. 42, Adminidrative Record, Vol. 14; and Tribund
Exhibit NQ-97-002-16.1 (protected), Administrative Record, Vol. 16 at 222.

56. Manufacturer’ s Exhibit A-6 (protected) at 7-10, Administrative Record, Vol. 14.

57. lbid.

58. Protected Pre-Hearing Staff Report, February 19, 1998, Tribunal Exhibit NQ-97-002-7 (protected),
Adminigtrative Record, Vol. 2 a 106; and Protected Pre-Hearing Staff Report, revised March 31, 1998,
Tribuna Exhibit NQ-97-002-7D (protected), Adminigtrative Record, Vol. 2 at 164.37.
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drug channels, was sharp and persistent throughout the entire period of the Tribundl’s inquiry.”® In other
words, the price competition, at both wholesdle and retail levels, did not start in the spring of 1996, nor did it
end in the fal of 1996. The price eroson that Heinz suffered manifested itsdf over the full period
examined,? both through the terms and conditions of contracts aswell as through interim deals that reduced
Heinz' net net prices®

The Tribunal notes that even if grocery retallers, with the support of Heinz, had sarted the
downward price movements and drug retailers, with the support of Gerber, were merdly responding to
maintain their market share, this would not excuse injurious dumping. Indeed, the evidence shows that, over
the period of inquiry, there are ingtances where HeinZ' net net prices were lower than Gerber’s prices a
particular accounts™ and that Heinz not only lost some accounts®® but also obtained some business that
formerly had been Gerber' s* Neverthdess, it is a long-standing principle of anti-dumping tribunals, which
this Tribunal shares, that the domestic industry may lower its prices, and its competitors may be expected to
follow, but not to the point where they “ cross the line into injurious dumping.®”

The evidence of aggressve Gerber bids for the mgor contracts that were available for renewa
during the Tribund’s period of inquiry is corroborated by the genera pricing information gethered through
Tribunal questionnaires. Specificaly, the pricing information collected for three twelve-month periods,
garting January 1995, shows that, on a national average basis over the period of inquiry, Gerber’s net net
prices were aways lower than Heinz net net prices® This is true on a nationd level as wel as in the
Ontario market, where the majority of Gerber's sdes are made®” Moreover, on particular product
categories, pricing data collected for five sx-month periods, starting July 1995, show that Gerber’s average

59. Tribunal Exhibit NQ-97-002-10.1 (protected), Administrative Record, Vol.4 a 175 and 180-81;
Manufacturer’s Exhibit A-6 (protected) at 7, 10 and 11 and Tab A, Administrative Record, Vol. 14; and
Tribuna Exhibit NQ-97-002-16.1 (protected), Adminigtrative Record, Vol. 6 at 83 and 172.

60. Protected Pre-Hearing Staff Report, revised March 11, 1998, Tribuna Exhibit NQ-97-002-7A
(protected), Adminigirative Record, Vol. 2 a 164.3; and Protected Pre-Hearing Staff Report, revised
March 31, 1998, Tribuna Exhibit NQ-97-002-7D (protected), Administrative Record, Vol. 2 at 164.37.

61. Manufacturer’s Exhibit A-6 (protected), Administrative Record, Val. 14.

62. Importer’ s Exhibit B-6 (protected) at 15 and 16, Administrative Record, Vol. 16.

63. Manufacturer’ s Exhibit A-6 (protected) at 11-13, Administrative Record, Vol. 14.

64. Importer’ s Exhibit B-6 (protected), par. 38-45 and 57-61, Adminigtrative Record, Vol. 16.

65. Commercial Grade Sodium Carbonate, Commonly Known as Soda Ash, Originating in or Exported
from the United States of America, Anti-dumping Tribuna, Inquiry No. ADT-7-83, Finding and Statement
of Reasons, July 7, 1983, a 12; Certain Corrosion-Resistant Steel Sheet Products, Originating In or
Exported From Australia, Brazil, France, the Federal Republic of Germany, Japan, the Republic of Korea,
New Zealand, Spain, Sweden, the United Kingdom and the United States of America, Canadian
International Trade Tribunal, Inquiry No. NQ-93-007, Finding, July 29, 1994, Statement of Reasons,
August 15, 1994, at 30; and Faced Rigid Cellular Polyurethane-Modified Polyisocyanurate Thermal
Insulation Board Originating In or Exported From the United States of America, Canadian Internationa
Trade Tribunal, Inquiry No. NQ-96-003, Finding, April 11, 1997, Statement of Reasons, April 28, 1997,
a 22-23.

66. Protected Pre-Hearing Staff Report, February 19, 1998, Tribuna Exhibit NQ-97-002-7 (protected),
Adminigtrative Record, Vol. 2 at 106.

67. lbid.
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net net prices were generdly below those of Heinz in three of the four categories examined, including the
two most important categories ®*®°

In summary, the Tribunal observes that the pricing evidence in this case, which the parties
themsdlves have submitted, clearly establishes that, over the period of inquiry, Gerber has competed directly
and indirectly with Heinz for market share on the basis of aggressive prices. In the Tribund’s opinion, these
aggressve net net prices would not have occurred had it not been for the dumping by Gerber US.

In order to maintain its market share, Heinz responded with aggressive prices of its own. The
Tribund is of the view that this price competition againgt the dumped products is & the root of the price
erosion experienced by Heinz, as reflected initsfinancia results over the period. The Tribund estimates that
this price eroson amounts to severd millions of dollars in decreased operating profits over the period of

inquiry.

Before coming to the above conclusion, the Tribuna also considered other possible causes of the
price declines that Heinz experienced over the period. These include the adverse publicity semming from
the CSPI report, the generad market declines that were occurring, the effect of exclusvity payments as well
asthe practice of packaging or linking the sales of one product or group of products with another product or
group of products (packaged sales).”

Insofar asthe CSPI report is concerned, the Tribuna accepts that this was an important market event
that adversdly affected both Heinz and Gerber, but especially Heinz. However, the preponderance of the
evidence indicatesto the Tribunal that this event had its primary effect not on wholesde prices, but on market
volumes. In this connection, as the Tribund previoudy noted, wholesale prices were fdling and there was
aggressive feature retail pricing well before the release of the CSPI report on September 4, 1996.

Moreover, severa witnesses, including witnesses representing retailers, testified that the CSPI report
raised health and qudlity issues that may have turned some consumers away from CPBF. In their view, price
was not the red issue” The Tribund finds these observations to be consistent with the study of
Dr. Rotenberg, awitness who appeared on behdf of Gerber. Specifically, Dr. Rotenberg found, among other
things, that new parents rated health and nutrition to be more important than price in making their baby food
purchase decisions.”®

68. The two most important categories, in terms of sales volume, were Groups 1 and 2. Group 1 consists of
Heinz “Infant Food and Jiices’ and Gerber's “1% Foods, 2™ Foods, 2™ Foods - Tropical Desserts,
2™ Foods - Veggie Recipe Dinners and Juices” Group 2 consists of Heinz' “Junior Food and Juices’ and
Gerber's“3™ Foods.”

69. Protected Pre-Hearing Staff Report, revised March 31, 1998, Tribuna Exhibit NQ-97-002-7D
(protected), Adminigtrative Record, Vol. 2 at 164.37.

70. For example, Heinz may offer to sell CPBF at a certain price to aretailer on the condition that the retailer
purchasesHeinz' ketchup or other products.

71. Tribuna Exhibit NQ-97-002-10.1 (protected), Administrative Record, Vol. 4 a 175 and 180-81; and
Manufacturer’ s Exhibit A-6 (protected) at 7, 10 and 11, Administrative Record, Vol. 14.

72. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 29, 56-57 and 166 and VVol. 3, April 1, 1998,
at 369-70 and 382; and Transcript of In Camera Hearing, Vol. 1, March 30, 1998, at 26 and 39, Val. 2,
March 31, 1998, at 213-14 and 271-72 and Vol. 3, April 1, 1998, at 324.

73. Importer’ s Exhibit B-10 (protected), “ Exhibit B,” Adminigtrative Record, Vol. 16A.
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Finaly, dthough the September 1996 CSPI event and the move by Loblaws to an EDLP of
$0.39 per jar were relatively coincident in time, the evidence shows that this was an initiative that had been
under consideration by Loblaws for several months prior to September 1996,"* and that it was intended to
meet other competitive pricesin the market, as noted above.

A second factor consdered by the Tribuna in terms of the price eroson that occurred is the decline
in aggregate demand over the period of inquiry. In the Tribund’s view, it is not obvious that prices should
have fdlen since, as noted earlier, the suppliers faced an indlastic aggregate demand with respect to price. If
demand is rdatively unresponsive to changes in price, suppliers may increase prices to offset the revenue
effects of declining demand, without sgnificantly further depressing demand, as would be the case when
demand is more price eadtic. Given the characterigtics of demand in this case, therefore, suppliers have both
the incentive and the opportunity to increase prices rather than watch them fal. Indeed, Dr. Brander, an
expert witness who appeared on behdf of Heinz, tedtified that, despite the market declines that occurred,
Heinz could have raised its prices in line with, or even exceeding, its objectives were it not for the presence
of dumped Gerber products.”

Moreover, where there are only two suppliers that tend to track each other’s prices, as Heinz and
Gerber do,” the link between lower demand and lower prices becomes even more problematic. This is
illugtrated by the fact that, even prior to the period of inquiry when demand was rdatively stagnant, asit was
in 1993-94,"" Heinz proceeded to implement list price increasss, asit had regularly endeavoured to do, year
in and year out, and Gerber subsequently followed.”

In consdering the issue of market declines, it is dso rdlevant to note that one of the principa
gpparent reasons for the decline in consumption of commercia CPBF is the increased consumption of
home-prepared baby food. This development may be related to adverse publicity from the CSPI report
and/or changing vaues and titudes toward infant nutrition. However, no one who participated in this
inquiry suggests that these declines are related to prices or that lower prices would be an effective strategy to
bring users of homemade baby food back into the market for CPBF in substantial numbers and reverse the
faling demand for the commercid product.

A third factor to be consdered is exclugivity payments. The Tribuna notes that such payments are,
and have been, a common practice in this market for many years prior to the period of inquiry. These
payments, dthough they may be given different names, are made by both Heinz and Gerber to secure
exclusve listings at retail accounts. In the Tribuna’s view, whatever their purpose, from a price standpoint,
the effect of these paymentsisto lower net net prices. As such, a the Tribunal’ s request, these payments and
al other payments have been subtracted by Heinz and Gerber in the pricing information provided to the
Tribundl.

74. Manufecturer’s Exhibit A-6 (protected), par. 42 and Tab H, Adminidrative Record, Vol. 14; and
Transcript of In Camera Hearing, Vol. 1, March 30, 1998, at 119.

75. Transcript of Public Hearing, Vol. 2, March 31, 1998, at 286.

76. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 26 and Vol. 2, March 31, 1998, a 324-25;
and Transcript of In Camera Hearing, Vol. 3, April 1, 1998, at 426-27 and VVal. 4, April 2, 1998, at 636-37.
77. Tribunal Exhibit NQ-97-002-10.1E (protected), Adminigtrative Record, Vol. 4A at 372.

78. Tribuna Exhibit NQ-97-002-10.1G (protected), Adminigtrative Record, Vol. 4C at 122.
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Accordingly, the Tribund has conducted its price comparisons after accounting for the effects of any
exclusvity payments. The Tribund’s conclusions about Gerber’s low and aggressive prices, compared to
those of Heinz, remain vaid notwithstanding such payments. The incidence of these payments increased
during the period of inquiry and it seems evident to the Tribund that these increases are Smply
manifestations of the type of price concessions that Heinz fdt required to make in order to keep its prices
competitive with those of Gerber.

As regards packaged sdes, the evidence shows that most of Heinz' customers practice category
management. Therefore, they evauate the products in each category on a stand-alone, separate basis from
other categories of products.”® The evidence indicates that other products outside the category of CPBF have
been addressed or even included in contract negotiations for CPBF. Heinz' officids testified that, where
appropriate, any benefits to other products that were gained through contract negotiations for CPBF have
been allocated to those other products® They also acknowledged that, in some cases, there were other minor
concess ong that would be very difficult to quantify, and they have, therefore, not been dlocated to the other
products.

In the Tribund’ s view, there was no evidence submitted that would support alink between the price
erosion experienced by Heinz and practices that may be considered trade redtrictive. The evidence with
respect to packaged sdes did not, in the Tribund’ s estimation, have any evident impact on the injury suffered
by Heinz.

After considering these and other factors, such asretailer price wars, the Tribuna has concluded that
none of these factors, ether individually or collectively, satisfactorily explain the price erosion that occurred.

Price Suppression

In addition to its claims of price eroson, Heinz has aleged that it suffered injury in the form of price
suppression. It submitted that its average net net prices should have increased over the 1994-95 level, when,
in fact, they were actudly lower due to price eroson. In support of its contention, Heinz submitted that, prior
to 1995, it had been able to increase list prices by an average of 3 to 4 percent per year, but that its ability to
continue this practice, in 1995 and the years following, was constrained by the dumping.

The evidence indicates that Heinz increased list prices in various regions of Canada at different
times. As an example, the Tribund examined the evidence pertaining to list price increases in Ontario, the
largest volume region for CPBF sales®” In August 1995, Heinz announced a list price increase in Ontario of
amost 4 percent.®> However, the new prices were not accepted in the market, and Heinz was forced to
“ded back” mog or dl of the price increase, that is, it had to somehow refund or otherwise offset the list

79. Transcript of Public Hearing, Vol. 3, April 1, 1998, at 373 and Vol. 4, April 2, 1998, at 411-12; and
Transcript of In Camera Hearing, Vol. 1, March 30, 1998, at 55 and Val. 2, March 31, 1998, at 270.

80. Tribunal Exhibit NQ-97-002-10.1 (protected), Administrative Record, Vol. 4 at 9.

81. Transcript of In Camera Hearing, Vol. 2, March 31, 1998, at 200-201.

82. The evidence shows that there were problems implementing list price increasesin dl regions of Canada
See Manufacturer’ s Exhibit A-6 (protected), par. 58 and 59, Adminigtrative Record, Vol. 14.

83. As explained earlier, due to the complex nature of the contracts for CPBF and the various methods of
caculating the discounts, dlowances and rebates, a list price increase of a certain percentage does not
necessarily trandate into anet net price increase of the same percentage.
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price increase® Heinz did not attempt a list price increase in Ontario in 1996, but, in January 1997, it
announced a list price increase for this region of just under 5 percent.®® This list price increase was only
partialy successful, with many customers in Ontario demanding increased refunds, price roll-backs or other
compensation that diminished or even negated the effect of the increase®® The 1997 Ontario list price
increase did not become fully implemented until May of that year, when Gerber followed with an increase to
bring itslist prices back in linewith Heinz' >’

Thus, overdl, during the Tribunal’s period of inquiry, Heinz managed to increase its list prices in
Ontario by a total of approximatdly 10 percent. Despite these list price increases, however, the evidence
shows that Heinz CPBF net net prices in 1997 for Ontario, as well as for Canada as a whole, had not
recovered fully to their 1995 level.*® Clearly, the list price increases did not have their desired and intended
effect on net net returnsto Heinz.

In the Tribund’s opinion, Heinz may not have been able to achieve its full net net return objectives
during aperiod of low overal inflation (as measured by the annua change in the consumer price index) such
as prevailed over the Tribund’s period of inquiry. Nevertheless, the Tribund is of the view that, to alarge
extent, the inability of Heinz to increase its net net prices beyond 1995 levels was due to it having to dedl
back some of the benefits of these price increases to its customers to counter the effects of low pricing, with
dumped goods, by Gerber.

Furthermore, there is no question that Heinz incurred increased costs during the Tribund’ s period of
inquiry. While Heinz has admitted that these increased costs are not due to the effects of dumping, that does
not negate the need to recoup these cost increases through price increases. In the Tribund’s opinion, the
inability of Heinz to increaseits net net prices beyond 1995 levels, because of Gerber’ s dumping, contributed
to its deteriorating financial performance during the last two and three-quarter fiscd years.

Market Share

Findly, Heinz has submitted that, absent the dumping of CPBF, it would have been able to capture a
gregter portion, perhaps dl, of the market. Without accepting the proposition that Heinz could or should have
captured dl or even most of Gerber’s share of the market, the Tribund has nevertheess drawn certain
conclusions with respect to this contention. The Tribunal notes that HeinzZ market share depends first on its
digtribution channels, that is the number and size of its customers. Heinz market share aso depends on the
success of these customers in salling CPBF in competition with digtributors of Gerber’s CPBF. During the

84. Manufecturer’s Exhibit A-6 (protected), par. 58 and 59, Adminidrative Record, Vol. 14; and
Manufacturer’ s Exhibit A-10 (protected), par. 16, Administrative Record, Vol. 14.

85. Tribunal Exhibit NQ-97-002-10.1 (protected), Administrative Record, Vol. 4 at 126.

86. Manufacturer’ s Exhibit A-6 (protected), par. 58 and 59, Administrative Record, Val. 14.

87. Transcript of Public Hearing, Vol. 1, March 30, 1998, a 68 and Vol. 2, March 31, 1998, at 323; and
Transcript of In Camera Hearing, Vol. 1, March 30, 1998, at 38.

88. Protected Pre-Hearing Staff Report, February 19, 1998, Tribunal Exhibit NQ-97-002-7 (protected),
Adminigtrative Record, Val. 2 a 106. This same pattern is d <o reflected in the average unit values presented
in Heinz' income statements for CPBF. See Protected Pre-Hearing Staff Report, revised March 11, 1998,
Tribuna Exhibit NQ-97-002-7A (protected), Adminigtrative Record, Vol. 2 a 164.3.
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Tribundl’ s period of inquiry, Heinz, overal, did not lose market share® However, the Tribunal believes that
Heinz was only able to achieve this by absorbing net net price declines to defend itself against dumped
Gerber products.

If Heinz had not reacted to the dumped prices offered by Gerber, it is clear to the Tribund that it
would have suffered some sustained loss in market shareto Gerber. It seems evident to the Tribund that, just
as Heinz would have lost some market share to Gerber if it had not remained price competitive, Gerber
would have lost some market share to Heinz if Gerber’s prices had been higher by some degree, as they
certainly would have been but for the dumping.

The Tribund estimates that each point of market share at the wholesale level is worth somewherein
the order of $500,000 or more in net revenues™ to either Heinz or Gerber. Thus, small sustained market
share shifts would have had substantia financid consequences on Heinz' performance,

CONCLUSION

The Tribund notes that it is a long established principle that dumping need not be the only, the
major, or even principa cause of injury to the domestic industry.” However, the effects of dumping must be
of sufficient importance to enable the Tribuna to conclude that the dumping has caused materid injury to the
domestic industry. In this case, there were certainly other sgnificant causes of injury to Heinz, most notably
the adverse publicity surrounding the CSPI report and the generd volume declinein the market.

The Tribund has done an extensive examination of al of these other factors causing injury to Heinz
and, after accounting for their effects, isdtill left with materia injury to Heinz caused by dumping. Thisinjury
is most obvioudy manifested in the price eroson which occurred. However, the Tribuna aso finds that
Heinz suffered injury because its net net prices have been suppressed and because its market share could
have been higher than it was during the period of inquiry but for the dumping.

The magnitude of the injury from price eroson aone, in financia terms, is in the millions of dollars
in decreased operating profits, an amount that accounts for an important percentage of Heinz' cumuletive net
operaing profits over the period of inquiry. This injury obvioudy increases when the effects of price
suppression and any market share changes are factored in. Consequently, the Tribund finds that the dumping
of prepared baby foods, containing findy homogenized vegetables, fruit and/or meat which may include
some visble pieces of not more than 6.5 mm in size, and strained juice, put up for retal sde as food and

89. Heinz actudly lost market share in 1996 compared to 1995, but subsequently regained this market share
in 1997. In fact, HeinZ market sharein 1997 was dightly higher than it was in 1995. It should also be noted
that the evidence concerning retail prices and market shares presented in this case shows significant market
share movements from month to month, following product featuring and counter featuring by retailersin the
grocery and drug channels. These month-to-month changes in the market have tended to balance out over the
period, but only because Heinz, both directly and through its customers, maintained its price competitiveness
with Gerber.

90. Approximately 1 percent of the average apparent market value during the 1995-97 period. See Protected
Pre-Hearing Staff Report, February 19, 1998, Tribund Exhibit NQ-97-002-7 (protected), Administrative
Record, Vol. 2 at 91.

91. Fresh, Whole, Delicious, Red Delicious and Golden Delicious Apples, Originating In or Exported
from the United States of America, Canadian Internationa Trade Tribunal, Inquiry No. NQ-94-001,
Finding, February 9, 1995, Statement of Reasons, February 24, 1995, at 21.
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beverages for infants of ages 4 to 18 months, in containers of a net volume not exceeding 250 ml, excluding
organic baby food and frozen baby food preparations, originating in or exported from the United States of
America, has caused materid injury to the domestic industry.
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