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Inquiry No.: NQ-98-001

IN THE MATTER OF aninquiry, under section 42 of the Special Import Measures Act
respecting:

STAINLESS STEEL ROUND BAR OF SIZES 25 mm DIAMETER UP
TO 570 mm DIAMETER INCLUSIVE, ORIGINATING IN OR EXPORTED
FROM THE FEDERAL REPUBLIC OF GERMANY, FRANCE, INDIA, ITALY,
JAPAN, SPAIN, SWEDEN, TAIWAN AND THE UNITED KINGDOM

FINDING

The Canadian Internationd Trade Tribunal, under the provisons of section 42 of the Special Import
Measures Act, has conducted an inquiry following the issuance by the Deputy Minister of National Revenue
of apreliminary determination of dumping dated May 7, 1998, and of afina determination of dumping dated
August 5, 1998, respecting the importation into Canada of stainless sted round bar of Szes 25 mm diameter
up to 570 mm diameter inclusive, originating in or exported from the Federd Republic of Germany, France,
Indig, Italy, Japan, Spain, Sweden, Taiwan and the United Kingdom.

Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian Internationd Trade
Tribuna hereby finds that the dumping in Canada of the aforementioned goods originating in or exported
from the Federal Republic of Germany, France, India, Italy, Japan, Spain, Sweden, Taiwan and the United
Kingdom has caused materid injury to the domestic industry, excluding:

(1) dainlesssted round bar made to specifications ASN-A3380 and ASN-A3294; and

(2) dainless sted round bar made to specification 410QDT (oil quenched), that is, grade 410,
quenched and double tempered with an oil quenching medium.
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STAINLESS STEEL ROUND BAR OF SIZES 25 mm DIAMETER UP
TO 570 mm DIAMETER INCLUSIVE, ORIGINATING IN OR EXPORTED
FROM THE FEDERAL REPUBLIC OF GERMANY, FRANCE, INDIA, ITALY,
JAPAN, SPAIN, SWEDEN, TAIWAN AND THE UNITED KINGDOM

Special Import Measures Act — Whether the dumping of the above-mentioned goods has caused
materia injury or retardation to the domestic industry or is threatening to cause materia injury to the
domestic industry.

DECISION: The Canadian Internationd Trade Tribuna hereby finds that the dumping in Canada
of stainless stedl round bar of szes 25 mm diameter up to 570 mm diameter inclusive, originating in or
exported from the Federal Republic of Germany, France, India, 1taly, Japan, Spain, Sweden, Taiwan and the
United Kingdom, has caused materid injury to the domestic indudtry, exduding: (1) sainless sted round bar mede
to goedifications ASN-A3380 and ASN-A32%; and (2) dainless sed round bar made to pecification 410QDT
(oil quenched), thet is, grade 410, quenched and double tempered with an oil quenching medium.
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IN THE MATTER OF aninquiry, under section 42 of the Special Import Measures Act,
respecting:

STAINLESS STEEL ROUND BAR OF SIZES 25 mm DIAMETER UP
TO 570 mm DIAMETER INCLUSIVE, ORIGINATING IN OR EXPORTED
FROM THE FEDERAL REPUBLIC OF GERMANY, FRANCE, INDIA, ITALY,
JAPAN, SPAIN, SWEDEN, TAIWAN AND THE UNITED KINGDOM

TRIBUNAL: PIERRE GOSSELIN, Presding Member
RAYNALD GUAY, Member
PETER F. THALHEIMER, Member

STATEMENT OF REASONS

BACKGROUND

The Canadian Internationd Trade Tribuna (the Tribunal), under the provisions of section 42 of the
Special Import Measures Act' (SIMA), has conducted an inauiry following the issuance by the Deputy
Minister of National Revenue (the Deputy Minister) of a preliminary determination” dated May 7, 1998, and
of afina determination® dated August 5, 1998, respecting the dumping in Canada of stainless steel round bar
of 9zes 25 mm diameter up to 570 mm diameter inclusive (hereinafter referred to as certain Sainless sted
round bar), originating in or exported from the Federa Republic of Germany, France, India, Italy, Japan,
Spain, Sweden, Taiwan and the United Kingdom.

On January 14, 1998, pursuant to paragraph 34(1)(b) of SIMA, counsd for British Stedd Canada
Inc. (Montréd) and British Stedl Alloys (Vancouver) referred to the Tribund the question of whether the
evidence before the Deputy Minister disclosed a reasonable indication that the dumping of certain stainless
ged round bar originating in or exported from the United Kingdom had caused materid injury or was
threatening to cause materia injury to the domestic industry. On February 13, 1998, the Tribuna ruled that
there was a reasonable indication that the dumping of certain stainless sted round bar from the named
countries had caused or was threatening to cause materia injury to the domestic industry.

On May 7, 1998, the Tribunal issued a notice of commencement of inquiry.* As part of the inquiry,
the Tribuna sent detailed questionnaires to Atlas Speciaty Steds, A Divison of Atlas Stedls Inc. (Atlas),
importers and purchasers of certain gainless sted round bar. Respondents provided production, financid,
import, saes, pricing and market information, as well as other information relating to certain sainless sted
round bar, for the period from January 1, 1995, to March 31, 1998. From the replies to the questionnaires
and other sources, the Tribund’ s research staff prepared public and protected pre-hearing staff reports. Prior

1. RSC. 1985,c. S15.
2. Canada Gazette Part I, Vol. 132, No. 21, May 23, 1998, at 1169.
3. Ibid. No. 33, August 15, 1998, at 2093.
4. Ibid. No. 20, May 16, 1998, at 1107.
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to the public hearing, parties submitted and replied to interrogatories with respect to metters relevant to the
inquiry.

The record of thisinquiry conssts of al Tribund exhibits, including the public and protected replies
to questionnaires, interrogatories and replies thereto, al exhibits filed by the parties throughout the inquiry
and the transcript of dl proceedings. All public exhibits were made available to the parties. Protected exhibits
were made available only to independent counse who had filed a declaration and undertaking with the
Tribunal in respect of the use, disclosure, reproduction, protection and storage of confidential information on
the record of the proceedings, as well as the digposd of such confidentia information & the end of the
proceedings or in the event of achange of counsd.

Public and in camera hearings were held in Ottawa, Ontario, from August 4 to 7, 1998. Atlas, the
domestic producer of certain stainless stedl round bar, was represented by counsdl at the hearing. Sandvik
Sted Canada, A Divison of Sandvik Canada, Inc. (Sandvik), Acciaerie Vdbruna sr.l. (Vabruna),
Acciaerie Di Bolzano SpA (Bolzano), British Sted Canada Inc. (BSC), Foroni Metas of Texas Inc. and
Foroni Sp.A. (Foroni), and Aubert & Duva were also represented by counsd a the hearing. The Tribuna
heard testimony from witnesses for the domestic industry and for importers and exporters. Manluk Industries
Inc. (Manluk) aso participated at the hearing. As wdl, witnesses for ASA Alloys Inc. and Maxtech Meta
Products appeared at the Tribunad’ s request.

RESULTS OF THE DEPUTY MINISTER’S INVESTIGATION

The Deputy Minigter’ s investigation into this matter covered imports of certain stainless stedl round
bar from India during the period from October 1, 1996, to February 28, 1998 (17 months). For al other
named countries, the period of investigation was from October 1, 1996, to September 30, 1997 (12 months).

The invedtigation revealed that 98.2 percent of certain stainless stedl round bar that entered Canada
from the named countries during the period of investigation were dumped by a margin ranging from
0 percent to 52.4 percent. The following table shows the weighted average margins of dumping by country
expressed as a percentage of the norma value,
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SUMMARY OF MARGINS OF DUMPING
Country Exporter Margin of Dumping'
(%)

Germany All exporters 524
France All exporters 524
India Mukand Limited 18.8

Panchmahal Stedl Limited 0.0

Virg Impoexpo Limited 0.0

All other exporters 524
Ity Acciaerie Vabrunastr.l. 8.2

All other exporters 524
Japan All exporters 524
Spain All exporters 524
Sweden AB Sandvik Stedl 42.8

All other exporters 524
Tawan All exporters 524
United Kingdom All exporters 524
United States” Foroni Metals of Texas Inc. 0.6

All other exporters 524
Holland? All exporters 52.4
Notes:
1. Representsthe weighted average margin of dumping expressed as a percentage of the norma value,
2. Imports reported for the United States and Holland represent certain stainless sted round bar that
originated in the named countries.
Source: Department of Nationa Revenue, Final Determination of Dumping and Statement of Reasons,
August 5, 1998, Tribunal Exhibit NQ-98-001-4, Administrative Record, Vol. 1 at 108.36.

PRODUCT

The product that is the subject of the Tribunal’s inquiry is defined as: Sainless sted round bar of
szes 25 mm diameter up to 570 mm diameter inclusive, originating in or exported from the Federa
Republic of Germany, France, India, Itay, Japan, Spain, Sweden, Taiwan and the United Kingdom.

Certain sainless sted round bar includes al gradesin cut lengths, with various diameters and with a
variety of surface finishes.

Stanless sted is a corroson-resstant and/or heat-resstant steel dloy which contains, by weight, a
maximum carbon content of 1.2 percent and a minimum chromium content of 10.5 percent. There are many
individua chemica andyses or grades for stainless stedl. These andyses typicaly include other dloying
elements besides chromium (such as nickel and molybdenum, among others) and are tailored to meet the
mechanicad and/or physica properties of particular end-use gpplications. The most popular andyses of
dainless sted bar are AISI (American Iron & Sted Indtitute) types 303, 304, 304L, 316, 316L, 410, 416,
420 and 430F, and the 630 or 17Cr-4Ni precipitation hardening grade.
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Sdected scrap sted is meted in an dectric arc furnace, tapped into a ladle and transferred to the
ladle refining ation where the sted is refined in a vacuum oxygen decarburization vessd, its chemidry is
checked and fina additionsto the required dloys are made to achieve the desired chemicd andysis. Oncethe
find chemigry is confirmed, the ladle is transferred ether to a continuous caster or to a bottom-poured ingot
forming gation. After solidification, the ingots are transferred to the ingot re-heating furnaces prior to hot
working. Liquid stainless stedd may be dternatively solidified directly into the intermediate bloom or billet
stage by the continuous casting process, then transferred to re-heating furnaces for hot rolling. In some cases,
certain qudity specifications require the use of the vacuum arc remdting (VAR) process after initia
solidification before re-heating and hot working.

After heating, ingots or cast blooms are removed from the ingot heeting furnace and transferred to
the bloonvhillet rolling mill for hot rolling into the intermediate stage bloom or billet products. After
appropriate cooling, blooms or billets may be conditioned or ground, a surface quality enhancement process,
then reheated and hot rolled on the billet or bar mill to produce dainless sted bar. All stainless stedl bar
products are routed for annedling. Hot-rolled bars are inspected, bundled and shipped. Bar turned or peeled,
centreless ground, or other cold-finished bars are routed to the finishing area before find ingpection and
shipment.

POSITION OF PARTIES

Domestic Producer
Atlas

Counsd for Atlas submitted that the dumping of certain stainless stedl round bar from the named
countries has been the direct cause of price erosion, price suppression, lost orders and loss of market share,
leading to reduced revenues and lower margins for Atlas. This was evident in 1996 through to the present.
Even with the increase in volume of Atlas's sdes of certain stainless steel round bar during the first quarter
of 1998, aspects of injury are continuing.

Imports continued at high levels from 1996 through 1998. The Canadian market for certain sainless
sted round bar declined in 1996 from 1995, and Atlas's sales volumes and share of the market fell as the
sdles volumes of the named countries increased sharply. In 1997, the market recovered to 1995 leves, and
Atlas, continuing to discount its prices, improved sales volumes over 1996 levels. However, this was not
enough to stem further declinesin market share and declinesin average sdles returnsin 1997, as the volumes
and market share of the named countries continued to increase, athough to alesser extent than in 1996.

From the third quarter of 1995 to the first quarter of 1998, average prices for certain Sainless sted
round bar in the Canadian market moved steadily downward. Atlas had to continue and, in fact, deepen
discounting in the face of dumped pricing.

With respect to causation, counsd for Atlas submitted that the effect of dumping, compelling
sgnificant price discounting in order to maintain market volume, and its effects on revenues, were illustrated
by the sdeshigtory to Atlas s 10 largest accounts.



Canadian International Trade Tribunal -5- NQ-98-001

Asfor the alleged impact of the Companies’ Creditors Arrangement Act® (the CCAA) proceedings,
including the issue of AlTech Specidty Sted Corporation (AlTech), counsd for Atlas submitted that the
financia statement for certain gainless stedl round bar does not include any restructuring costs relaing to
the CCAA or any write-offs relating to the Al Tech receivable, so that these satements are untainted by these
matters. Moreover, Atlas s customerstestified before the Tribund that these difficulties had not affected their
buying decisions.

Counsd for Atlas argued that the Tribund must keep three things in mind with respect to the
causation issue. Fird, there were significant quantities of imports of certain stainless steel round bar from the
named countries that came from countries not represented at the Tribund’s hearing, namely, the Federd
Republic of Germany, India, Japan, Spain and Taiwan. With respect to the discounted sales or lost order
evidence submitted by Atlas not one of the examples provided was chalenged involving these
non-represented exports. Counsel argued that, even among the named countries represented at the hearing,
such as the United Kingdom, France and Italy, sgnificant quantities of dumped exports were made from
mills or foreign brokers and through importers and traders or brokers not represented at the Tribuna’s
hearing.

Second, witnesses gppearing before the Tribund indicated that prices in the Canadian market began
to decline in 1995 and have continued to the present, with German, French or Indian and Asan mills
frequently mentioned by witnesses as being the most price aggressive throughout the period.

Third, counsd for Atlas submitted that, in consdering the impact of dumping from severa sources,
the Tribuna has consistently conducted a single inquiry and has andyzed the impact of imports from all
named countries en masse, or in a cumulative manner, regardiess of the origin of the dumped goods. This
rationde for cumulating is conggtent with the principle that it is the globad effect of dumping which is
required to be assessed by the Tribuna under section 42 of SIMA.

With respect to threst of injury, counsd for Atlas submitted that the large production capability of
the named countries, which exceeds their home market demands, results in these countries being highly
export oriented. As well, ongoing increases in capacity, coupled with softening in demand, incresse the
tendency to export by the named countries. Furthermore, if impediments are created in one export market,
producers such as those in the named countries are capable of diverting exports to other markets.

Importers/Exporters/End User
Sandvik

Counsd for Sandvik requested a finding of no injury or threet of injury and, in the dternative, an
excluson for Sweden from any injury finding. Counsel aso requested an exclusion for certain sainless sted
round bar produced by Sandvik that isequdl to or grester than 6 in. in diameter.

According to counsd for Sandvik, Atlas's information circular and press releases written in 1998
generaly stated that the company emerged out of the CCAA process with the strength to deal with future
competition, dumped or otherwise. Counsdl claimed that Atlas has been profitable snce 1994, and the
profitable operations include certain dainless sted round bar for domestic and export sdes. Counsd
caculated thet, if one were to average the profit from export and domestic sales, one would have an average

5. R.S.C. 1985, c. C-36.
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that is nearly as high as the benchmark year of 1995, which was an excdlent year for the Canadian market
for certain stainless steel round bar.

Counsd for Sandvik submitted that other factors were the cause of materid injury to Atlas. For
ingtance, Atlas had to replace senior company officials on three occasons over the past three years. This
suggested that problems in the management of the company had adversdy affected the company’s
performance over this period. Moreover, it was evident from documents filed by Atlas in the CCAA
proceedings that the company had an inappropriate and over-leveraged capital structure. This, too, must have
caused financid difficulties for the company, in counsd’ s view. In addition, these financia difficulties would
have been compounded by the cash flow problems rdating to the failure of AlTech, a company &ffiliated to
Atlas, to pay, in full, for goods purchased from Atlas, dlowing the related accounts receivable to grow to
enormous proportions. Counsdl contended that these problems must have starved Atlas of the funds needed
to properly operate the company and make the capita investments necessary to modernize operations.

Counsd for Sandvik argued that none of the documents filed in the CCAA proceedings mentioned
that dumped imports were the reason for Atlas gpplying for CCAA protection. Counsdl further submitted
that the drop in prices for certain Sainless stedl round bar was not unique to Canada. In fact, prices for
danless sted bar had falen dsawhere in the world. Moreover, athough prices for sainless sted bar have
fdlen by 25 percent since 1996, this was only haf the price decrease experienced by dtainless sed flat
products.

Counsd for Sandvik dtated that witnesses did not identify Sweden as aggressive with respect to
price, and they aso indicated that factors other than price were important consderations in making
purchasing decisions. In counsdl’ s submission, Sandvik did not undercut prices to achieve a presence in the
Canadian market. Rather, Atlas lost sdes to Sandvik because of lead times, deivery performance and
product qudity.

Counsd for Sandvik submitted that Sandvik did not pose a threst of injury to domestic production.
Its planned levels of future exports to Canada, assuming a no injury finding or an excluson for Sandvik,
were reasonable and would be congtrained by the demands of Sandvik’s export marketsin other parts of the
world.

Vabrunaand Bolzano

Counsd for Vabruna and Bolzano argued that the price declines in the Canadian market were a
direct result of the decline in prices for stainless sted around the world, which occurred after the pesk
of 1995. They argued that the primary cause of this decline in prices was the globa fall in the price of nickel
on world markets, nickel being the single most valuable ement used in the production of gtainless sted.
Counsd noted that a peak in stainless stedl prices, Smilar to the one experienced in 1995, was experienced
in 1989. This coincided with a20-year high in the price of nickd. According to counsd, the direct corrdation
between the price of nickd and the price of gainless sted was, therefore, undeniable. They noted that this
was acknowledged by the witnesses for Atlas. In sum, counsdl argued that the price declines of 25 percent in
Canadawere, in large part, due to the decline in world prices rather than to dumping.

Counsd for Vabruna and Bolzano noted that the increase in the level of imports during 1997 over
the previous year coincided with the March 1997 filing for creditor protection by Atlas. They aso noted that
severa witnesses confirmed that a certain degree of concern was felt by customers during the period leading
up to Atlas receiving CCAA protection. While the evidence showed that customers that were in close
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communication with Atlas were reassured throughout 1997 and early 1998, counsd argued that customers
without such reassurance were possibly less confident.

Foroni

Counsd for Foroni submitted that Atlas had not shown that it had suffered materid injury during the
Tribunal’s period of inquiry. They first noted that certain market share trends reflected in the Tribund’ s staff
report were not much different from those that Atlas was hoping to obtain, as reflected in its business plans.
They submitted that the use of 1995 as a benchmark year was inappropriate, particularly in relation to net
profits. Most market participants agreed that 1995 was an exceptiona year and that it was not reasonable to
believe that these historic levels would be achieved on a year-to-year basis.

Counsd for Foroni aso referred to evidence relating to other factors that were affecting Atlas,
including declines in prices for nickd, chromium and other metals. They dso submitted that the impact of
the CCAA proceedings on Atlas had to be consdered by the Tribund, particularly in respect of the impact
on the company’s financial performance. In addition, with respect to net profit figures, counsd argued that
the Tribuna should consider whether it was possible to net out al of the effects of the AlTech recaeivable. In
this regard, they referred in particular to certain passages in a KPMG report and submitted that there were
reasonsto question the rdiability of Atlas sfigures.

Counsd for Foroni also made submissions relating to other disparate points raised by Atlas as
indices of injury. Regarding the spread in prices for certain sainless sted round bar between Canada and the
United States, they submitted that the evidence shows that these markets were very different over the period
of inquiry. Next, they referred to evidence that they submitted which showed that certain stainless sted round
bar would have been imported anyway during the Tribuna’ s period of inquiry because of avariety of issues,
such as quality, ddivery and customer satisfaction. They submitted that al these factors taken together show
that, if Atlas has suffered any injury, it was due to factors other than dumping.

Turning to the issue of threst of injury, counsd for Foroni submitted that there was no threst from
Foroni because of the low margin of dumping of its goods, as determined by the Deputy Minigter, and the
small number of saesfrom which the margin was derived.

Others

Representations were dso made by, and on behdf of, BSC, Aubert & Duva and Manluk. These
representations, in whole or in large part, dedl with requests for exclusions and, accordingly, are dedlt with
under the exclusions section of these reasons.

ANALYSIS

Pursuant to section 42 of SIMA, as amended by the World Trade Organization Agreement
Implementation Act® (the WTO Implementation Act), the Tribund is required to “make inquiry ... as to
whether the dumping or subsidizing of the goods [to which the prdiminary determination applieg) ... has

6. S.C.19%, c. 47.
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caused injury or retardation or is threatening to cause injury.” Since its decision in Inquiry No. NQ-95-001,”
the Tribuna has been of the view that, as a result of the amendments to SIMA, in making a finding under
subsection 43(1) in respect of an inquiry under section 42, it is directed to consider whether the domestic
industry either has suffered injury or is threstened with injury. In other words, injury and threat of injury are
distinct findings, and the Tribunal does not need to make a finding relating to both under subsection 43(1)°
unlessit first makes afinding of no injury. The Tribuna in thisinquiry agrees with these views.

“Injury” is defined in subsection 2(1) of SIMA as “materid injury to a domedtic industry.”
“Domedtic industry” is defined, in part, as “the domestic producers as a whole of the like goods or those ...
whose collective production of the like goods congtitutes amgjor proportion of the total domestic production
of the like goods” Therefore, in arriving a its decison in the present inquiry, the Tribund will, firdt,
determine which domestically produced certain stainless stedd round bar is “like goods’ to imported certain
gainless stedl round bar and then determine which are the domestic producers of those goods, i.e. which
producers conditute the domestic industry. The Tribund will then proceed to determine whether the
domestic industry has suffered injury and, if so, whether a causal rdlationship exists between that injury and
the dumping of certain stainless sted round bar. If there is afinding of no injury, the Tribund will proceed to
consder whether the dumping of certain stainless sted round bar isthreatening to cause injury.

Like Goods

Subsection 2(1) of SIMA defines“like goods,” in reation to any other goods, asfollows:.

(a) goodsthat areidenticd in al respectsto the other goods, or
(b) in the absence of any goods described in paragraph (a), goods the uses and other characterigtics
of which dosdy resemble those of the other goods.

The Deputy Minister defined the goods that are the subject of the Tribunal’ sinquiry as Sainless sted
round bar of sizes 25 mm diameter up to 570 mm diameter inclusive. In describing these goods, the Deputy
Minister included dl grades of stainless sted round bar in cut lengths, in various diameters and with a variety
of surface finishes. The evidence shows that not all stainless sted round bar isidentica, in thet, for instance,
it can have different chemical andyses, diameters or finishes. However, the evidence aso shows that round
bar produced to the same specifications is interchangeable and tha round bar, in generd, has smilar
characterigtics and Smilar end uses, regardless of where it is produced. The Tribuna, therefore, concludes
that domesticaly produced stainless sted round bar in the diameters set out in the Deputy Minister’s
definition condtitutes “like goods’ to the imported goods of the same description.

7. Caps, Lids and Jars Suitable for Home Canning, Whether Imported Separately or Packaged Together,
Originating in or Exported from the United States of America, Canadian Internationad Trade Tribund,
Finding, October 20, 1995, Statement of Reasons, November 6, 1995. See a0, for instance, The Dumping
in Canada of Refined Sugar Originating in or Exported from the United States of America, Denmark, the
Federal Republic of Germany, the Netherlands, the United Kingdom and the Republic of Korea, and the
Subsidizing of Refined Sugar Originating in or Exported from the European Union, Canadian Internationa
Trade Tribund, Inquiry No. NQ-95-002, Findings, November 6, 1995, Statement of Reasons,
November 21, 1995; and Faced Rigid Cellular Polyurethane-Modified Polyisocyanurate Thermal
Insulation Board Originating in or Exported from the United States of America, Canadian Internationa
Trade Tribund, Inquiry No. NQ-96-003, Finding, April 11, 1997, Statement of Reasons, April 28, 1997.

8. Ibid. Caps, Lids and Jars, Statement of Reasons at 10.
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Domestic Industry

Having determined that domestically produced stainless stedl round bar of sizes 25 mm diameter up
to 570 mm diameter inclusive is “like goods’ to the imported goods of the same description, the Tribuna
must next determine which producers congtitute the domestic industry for the purposes of assessing injury.
The evidence shows that Atlas is the only domestic producer of those goods and that its production
condtitutes 100 percent of tota domestic production. The Tribuna, therefore, finds that Atlas condtitutes the
domestic industry for thisinquiry.

Effect of Tolled Goods on Total Imports

Shortly before the hearing commenced, counsdl for BSC requested that the Tribunal revise the
import tables of its staff report so that certain sainless sted round bar produced by Atlas which is exported
to the United States on atolling basis and then returned to Canada be treated as imports and not as domestic
production. The Tribuna indicated to counsdl and parties that, if they wanted to pursue this metter, they do
S0 a the hearing and in argumen.

During the hearing, the witnesses for Atlas were asked anumber of questions about the tolled goods
by their counsd, various counsd for importers and exporters and the Tribund. They testified that Atlas ships
a certain amount of semi-finished round bar to the United States during the course of production to have
certain intermediate processing steps performed.® The actua operation performed on atolling basis depends
on a number of factors, including whether Atlas has the capability of performing a particular step in the
production for particular products and, if it does, whether, in terms of planning overal production, it ismore
efficient to have a certain step performed for Atlas by a producer in the United States. The intermediate steps
that Atlasidentified that it may have done on atolling basisinclude: immersion ultrasonic testing; re-melting;
cold finishing; and certain turning operations, including rough turning.

The witnesses for Atlas stated that the products that are tolled are dways returned to Weland,
Ontario, for a number of other operations prior to the stainless sted round bar becoming a finished product.
These operations may include grinding, cutting, heat treatment, polishing and ingpection. They aso Sated
that the stainless stedl round bar would never be sold in the form in which it returns to Canada because it is
not a finished product and is only sold following further steps in the production process which take place in
Canada In addition, while the witnesses for Atlas agreed that the Stainless sted round bar may come within
the product description set out by the Deputy Minister when it is returned to Canada, they noted that it dso
fits the description when it leaves Weland for intermediate processing in the United States. Findly, in
response to questions from the Tribund, they testified that Atlas retained ownership of the tolled goods
throughout the tolling process.

The Tribund is of the view that the circumstances of the tolling operation a issue are Smilar to
circumstances in previous cases where the Tribunal has excluded from an injury finding goods from a named
country that were sent to Canada for further processing on a tolling basis and then returned to the named

9. The volumes of tolled goods for 1995, 1996 and 1997 are set out in Manufacturer’s Exhibit A-21
(protected), Adminigtrative Record, Val. 14.
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country for sale™® In those cases, the rationale for such an exclusion was, in part, that such goods did not
enter the Canadian market when they were imported, as they entered Canada solely for the production step
which was being tolled and then were returned to the named country for further processing. If such goods
were subsequently sold into the Canadian market as subject goods, then presumably they would have been
subject to the Tribunal’ s finding.™*

The Tribuna sees no reason for treating the tolling arrangement in this case differently, particularly
when the stainless sted round bar satisfies the product definition at the time at which it is exported for talling.
As with the producers of the goods in these other cases, Atlas retains ownership of the stainless sted round
bar throughout the process, a further indication that the purpose of the tolling transaction is not to el the
goods into another market, but rather to Smply have an intermediate processing step performed by another
producer.

Asthe Tribund has determined that stainless stedl round bar produced by Atlas which undergoes an
intermediate processin the United States on atolling basis should be considered part of domestic production,
the Tribuna has not revised the data on imports as shown in the import tables of its staff report. The Tribuna
now turnsto address the application of subsection 42(3) of SIMA to the facts of this case.

Cumulation

Subsection 42(3) of SIMA gives the Tribuna the discretion to make an assessment of the
cumulative effect of the dumping of goods to which a preliminary determination appliesif certain conditions
are met. The rdevant portions of subsection 42(3) read asfollows:

(3) In making ... its inquiry under subsection(1), the Tribund may make an assessment of the
cumulative effect of the dumping ... of goods to which the preliminary determination gppliesthet are
imported into Canada from more than one country if

10. See, for example, Certain Cold-Rolled Steel Sheet Originating in or Exported from the Federal
Republic of Germany, France, Italy, the United Kingdom and the United States of America, Canadian
International Trade Tribunal, Inquiry No. NQ-92-009, Finding, July 29, 1993, Statement of Reasons,
August 13, 1993, at 30, and Certain Corrosion-Resistant Steel Sheet Products, Originating in or Exported
from Australia, Brazil, France, the Federal Republic of Germany, Japan, the Republic of Korea,
New Zealand, Spain, Sweden, the United Kingdom and the United States of America, Canadian
International Trade Tribunal, Inquiry No. NQ-93-007, Finding, July 29, 1994, Statement of Reasons,
August 15, 1994, at 41-42.

11. In another case, Machine Tufted Carpeting with Pile Predominantly of Nylon, Other Polyamide,
Polyester or Polypropylene Yarns, Excluding Automotive Carpeting and Floor Coverings of an Area Less
Than Five Square Metres, Originating in or Exported from the United States of America, Canadian
International Trade Tribunal, Review No. RR-96-004, Order, April 21, 1997, Statement of Reasons,
May 8, 1997, the Tribuna indicated that products sent out of Canada for further processng, and
subsequently returned for sale in Canada in the condition in which they were returned, should be considered
imports rather than “production in Canada” In contragt, the evidence in the present case is that the tolled
goods are sent out of Canada for intermediate processing and then returned to Canada for further processing
prior to their sale. The decision to consider the goods in this case as part of domestic production, and not as
imports, is, thus, not inconsstent with Carpets and the cases referred to in note 75 on page 24 of that
decison.
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(a) the margin of dumping ... in rdation to the goods from each of those countries is not
indgnificant and the volume of the goods from each of those countriesis not negligible; and
(b) an assessment of the cumulaive effect would be gppropriate taking into account the conditions
of competition between goods to which the prdiminary determination applies that are imported
into Canada from any of those countriesand
(i) goods to which the preliminary determination applies that are imported into Canada from any
other of those countries, or
(i) like goods of domestic producers.

Theterm “negligible’ is defined in subsection 2(1) of SIMA asfollows:

“negligible’ means, in respect of the volume of dumped goods of a country,
(@) less than three per cent of the totd volume of goods that are rleased into Canada from all
countries and that are of the same description as the dumped goods,
except that
(b) where the totd volume of dumped goods of three or more countries, each of whose exports of
dumped goods into Canada is less than three per cent of the total volume of goods referred to in
paragraph (a), is more than seven per cent of the totd volume of goods referred to paragraph (a),
the volume of dumped goods of any of those countriesis not negligible.

In his fina determination of dumping, the Deputy Minigter, in accordance with subsection 41(1)
of SIMA, found that the volume of dumped imports from four of the named countries, namely, Japan, Itay,
Spain and the United Kingdom, was less than 3 percent of the totad volume of imports from al countries.
However, the total volume of dumped imports from these four countries was gregter than 7 percent. As a
result, the Deputy Minigter found that none of the countries met the definition of “negligible’ and, therefore,
did not terminate the investigation with repect to any of them. The Deputy Minister made a smilar finding
in his preliminary determination of dumping, in accordance with subsection 35(1) of SIMA.

At the hearing, the Tribund raised a number of issues with counsdl regarding the application of the
negligibility provisons of SIMA. The first issue was the time period that should be considered by the
Tribuna in determining whether the volume of dumped goods from a country is “negligible” Counsd for
Atlas submitted that the use of the word “dumped” in the definition of “negligible’ in subsection 2(1)
of SIMA suggests that the time period which must be considered by the Tribund is the Deputy Minigter’s
period of investigation. Furthermore, according to counsd, the Tribunal must rely on the Deputy Minigter’s
caculaions of the volume of dumped goods from each country and of the total volume of imports. Counsd
submitted that the Tribund is bound by the Deputy Minister’s find determination, which held that the
volume of dumped imports from none of the countrieswas * negligible.”

Counsd for Vadbruna and Bolzano agreed that the relevant time period is the Deputy Minigter's
period of investigation; however, they submitted that, snce the Deputy Minister was not aware of the actua
total volume of imports because he was not privy to information regarding the tolled goods, the Tribuna
must adjust the numbers accordingly. In support of their argument, counsd referred to paragraph 8 of
Article 5 of the WTO Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994* (the Anti-Dumping Agreement), which provides that, as soon as investigating authorities learn
that the volume of dumped importsis negligible, the investigation is to be terminated immediatdly. Counsdl
submitted that, if the tolled goods are added to total imports, then the volume of dumped imports from each
of the four countries that were the subject of the Deputy Minister's negligibility andysis would become

12. Signed a Marrakesh on April 15, 1994.
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negligible. In the event that the Tribunal uses the import data contained in its staff report, counsel submitted
that these numbers should be adjusted in a Smilar manner, rendering the volume of dumped imports from
Italy, and any other country in a Smilar Stuation, negligible. As a result, the case should be terminated
againg them.

Counsd for Foroni submitted that the approach, which the Tribunal adopted in Refined Sugar, was
the correct gpproach. In that case, the Tribund used the most recent caendar year for which it had complete
import gatistics to do its own negligibility anadysis. Counsd submitted that, in the present case, this would
result in the use of import data for 1997, which, as in Refined Sugar, broadly corresponds to the Deputy
Minigter’s period of investigation. The result of using this approach and including the tolled goods in the
import numbers would render the volume of dumped imports from a number of the named countries,
including Itay, negligible.

The Tribund notes that the WTO Implementation Act implemented into Canadian law the
Agreement Establishing the World Trade Organization’® and al of its Annexes, including the
Anti-Dumping Agreement. As a result, numerous amendments were made to SIMA. In paticular,
subsection 42(3) of SIMA was amended to implement Canadd's obligations regarding “cumulation” in
paragraph 3 of Article 3 of the Anti-Dumping Agreement, which lists anumber of conditions which must be
met in order for an injury analyss to be based on a cumulative assessment of the effects of dumped imports.
One of these conditionsis that the investigating authority, which, in Canada, is the Tribunal, must determine
that the volume of imports from each country named in an investigation is not negligible. The definition of
“negligible’ in paragraph 8 of Article 5 of the Anti-Dumping Agreement was reflected in subsection 2(1)
of SIMA.

In the Tribund’s view, the first question raised by the issue of the time period that the Tribuna
should use for determining “negligibility” for purposes of subsection 42(3) of SIMA is whether, in
consdering to cumulate in a particular inquiry, the Tribund must use the Deputy Minigter’s analyss of
“negligibility” in the find determination of dumping or whether the Tribund has a discretion to use whatever
information it determines to be most rdiable in the circumstances of a particular case. The Tribund is
persuaded that, while it may use the Deputy Minister’s andysisif it so chooses, it is not required to do so for
anumber of reasons.

As noted above, paragraph 8 of Article 5 of the Anti-Dumping Agreement provides that there shall
be immediate termination of an investigation in cases where authorities determine, anong other things, that
the volume of dumped imports from a particular country is negligible. In Canada, there are two authorities
which conduct the dumping investigetion, thet is, the Department of Nationa Revenue (Revenue Canada),
which determines whether there is dumping, and the Tribund, which determines whether dumping is
causing injury. In the Tribund’s view, in order to meet its obligations under paragraph 8 of Article 5 of the
Anti-Dumping Agreement, Canada had to provide both Revenue Canada and the Tribund with the authority
to terminate an investigetion if ether of these investigating authorities found that the volume of dumped
imports from a named country was negligible. In the Tribund’s view, this was done and is reflected in
subsections 35(1), 41(1) and 42(3) of SIMA. In other words, Revenue Canada can terminate an
investigation, a the preiminary or fina determination stage, regarding a particular country if it finds that the
volume of dumped imports from that country is negligible. The Tribunal can do o & the injury stage of the
investigation.

13. Signed a Marrakesh on April 15, 1994.
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In the Tribund’s view, it must have the authority to consder the issue independently of the Deputy
Minigter, because information which is presented to the Tribund, but which was not considered by the
Deputy Minister, could, once congdered, make the volume of imports from a particular country negligible.

In addition, the Tribund notes that the purpose for which it congders the issue of “negligibility” in
conducting its inquiry is different from the purpose for which the Deputy Minister congders this issue in
making preliminary and find determinations of dumping. More particularly, the Tribuna consderstheissue
of “negligibility” not only for the purpose of determining whether an investigation should be terminated but
aso for the purpose of determining whether to make a cumulative assessment of the effects of dumping.
Furthermore, the Deputy Minister can consder both actud and potential volumes of imports in determining
whether or not they are negligible. The phrase “actud and potentid” is not found in subsection 42(3)
of SIMA nor in the definition of the term “negligible’ in subsection 2(1). Therefore, in the Tribunal’s view,
its condderation of theissue of “negligibility” islimited to actual volumes of imports.

Despite the foregoing, the Tribund is of the view that, in the circumstances of the present case, it
should use the Deputy Minister’s import data, for reasons smilar to those on which it rdied in determining,
in Refined Sugar, that it should use its own numbers. As noted earlier, the definition of the term “negligible”
in subsection 2(1) of SIMA refers to the volume of “dumped” goods from a named country. In the
Tribuna’s view, it is only gppropriate to use its import numbers in making a determingtion as to
“negligibility” for purposes of subsection 42(3) of SIMA when those numbers coincide with a period that
ather is the same as or fdls within the Deputy Minister’s period of investigation. In Refined Sugar, the
Tribund had information on a full cdendar year bads that fell within the Deputy Minister's period of
investigation. This is not the case in the present inquiry. The Tribuna notes that, if it used caendar
year 1997, theimport datafor one quarter of that year would fall outside the period during which the Deputy
Minigter cal culated margins of dumping.

The Tribund is of the view that it is gppropriate to use the Deputy Minister’ simport detain this case
for two additiond reasons. Firgt, the Deputy Minister did not include the tolled goodsin his caculation of the
volume of total imports, which is conastent with the Tribund’ s ruling on thisissue. In the find determination
of dumping, the Deputy Minister identified the tariff classfications under which certain stainless sted round
bar is normally imported into Canada.™* These tariff classifications at the 9- and 10-digit levels are used as
datistical breakouts by Statistics Canada. Evidence was presented which shows that, when the tolled goods
were returned to Canada, they entered under a different satistical number from the ones used by the Deputy
Minigter to gather import datain this case. Therefore, it gppears that the tolled goods were not included in the
Deputy Minigter’s import data. Second, the fina determination of dumping indicates that the Deputy
Minigter’ s decision with respect to negligibility was based on actua imports, not actua and potentia imports.

Having decided in this case to use the Deputy Minister’s import data, the Tribund finds, in
accordance with subsection 42(3) of SIMA, that the volume of dumped imports from each of the named
countries is not negligible. The Tribuna aso finds that the margin of dumping in relation to the goods from
each of those countriesis not inggnificant.

14. Department of National Revenue, Final Determination of Dumping and Statement of Reasons,
August 5, 1998, Tribunal Exhibit NQ-98-001-4, Adminigtrative Record, Vol. 1 a 108.6.



Canadian International Trade Tribunal -14 - NQ-98-001

Accordingly, in its andyds, the Tribuna has made an assessment of the cumulative effect of the
dumping of certain stainless stedl round bar originating in or exported from al of the named countries. The
Tribuna dso congiders such an assessment appropriate in light of the fact that imports of certain stainless
ged round bar are, in generd, fungible amongst themsalves and with the like goods produced by Atlas.
Consequently, imports of certain stainless stedl round bar compete with one another and with the like goods
in the Canadian market.

Injury

Subsection 37.1(1) of the Special Import Measures Regulations™ prescribes certain factors that the
Tribuna may congder in determining whether a domestic industry has been materialy injured by dumped
imports. These factors include the volume of dumped goods and their effect on prices in the domestic market
for like goods and the consequent impact of these imports on anumber of economic factors, such asactud or
potential declines in output, sales, market share, profits and return on investments. Prior to condgdering such
factors, the Tribuna considers it useful to briefly discuss certain characterigtics of the market for certain
gainless sted round bar and itsinternational nature.

In this regard, the evidence shows that there are numerous countries, representing the maor regions
of the world, that export significant quantities of certain stainless sted round bar. For example, in this case
done, in addition to the nine countries named in the Deputy Minigter’s find determination of dumping, a
least seven other countries were identified as having had a presencein the Canadian market since 1995.'°

Moreover, in many cases, there are saverd mills within a country that have the capacity to export
certain stainless sted round bar to awide variety of export destinations and that do so. Indeed, according to
the evidence, exports of gainless ged, including certain gainless sted round bar, represent a significant
proportion of total combined stainless stedd mill production for each of the countries named in this inquiry."’
Stanless ged mills in most countries, therefore, actively seek out export markets for their production to
achieve efficient and effective levels of plant loading.

In addition to direct mill exports, international trade in certain sainless sted round bar is further
facilitated by the fact thet, as for stedl generally, there are numerous distributors, traders, brokers and agents
around the globe that buy goods directly from mills, as well as from each other. They may import goods into
a country for use in that country, or they may tranship the goods from one country to another. Beyond
fudling internationd trade, the activities of these players make it difficult for many mills to know or control
the final degtination of their production. In thisway, amill’s products may end up being sold or dumped in a
particular country without any direct involvement by that mill, and there is some evidence to suggest that this
has happened in this case.™®

Also facilitating internationd trade in certain sainless sted round bar is the fact that, although there
are many specidty products within the range of products covered by this inquiry, the most important grades
for certain stainless stedl round bar, in terms of volume, are essentialy commodity grades. For example,
according to the data in this case, over 50 percent of domestic production (for domestic consumption) and

15. SOR/95-26, December 20, 1994, Canada Gazette Part 11, Vol. 129, No. 1 &t 80.

16. Manufacturer’ sExhibit A-7, para. 11, Administrative Record, Vol. 13.

17. Public Pre-Hearing Staff Report, June 29, 1998, Tribunal Exhibit NQ-98-001-6, Adminidtrative
Record, Vol. 1A at 71-72 and 120.

18. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 326, 334, 336 and 340.
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over 60 percent of imports fal within just two grades, AlSI 304 and AlS 316, that are considered
commodity-like.

Evidence in this case shows that certain mills try to distinguish their products from those of other
mills through, for example, the development of proprietary processes and the use of trademarks®® However,
it has not been shown that such efforts at differentiation dlow mills to charge a premium for their products.
On the contrary, the evidence shows tht, in terms of pricing and subgtitutability, the market, on the whole,
tendsto treet certain stainless stedl round bar, thet is produced to the same specification, for the most part, as
fully interchangesble products regardless of its domestic or import source’

Turning to the specific developments in the Canadian market over the period of inquiry, the evidence
shows that imports from the named countries played a smal role in the market in 1995, before growing
subgtantialy in 1996 and 1997. Specificdly, the combined market share held by the named countries,
in 1995, ranked third behind Atlas and imports from the United States. However, in 1996, when the
Canadian market was declining, imports from the named countries penetrated the domestic market in avery
sgnificant way. In volume terms, imports from the named countries surged by 54 percent compared to
imports reported in 1995. This surge in imports resulted in a significant gain in market share for the named
countriesin 1996, as both Atlas and USimportslost market share.

In 1997, there was a resurgence in the overall Canadian market, with volumes approaching those
achieved in 1995. Imports from the named countries continued to capture market share in 1997, but their
gains were below those achieved in 1996. However, they captured a sgnificant proportion of the market
growth. As a consequence, dthough Atlas increased its sdes volume somewhat in 1997 compared to 1996,
its market share continued to fal, while the share held by US imports remained unchanged. By the end
of 1997, imports from the named countries had increased their share of the Canadian market by some
15 percentage points compared to 1995.

With the initiation of the Deputy Minister’s investigation in December 1997, sdles of imports from
the named countries dropped by close to 40 percent during the first quarter of 1998 compared to the same
period in 1997. Atlas' s sdles increased sharply during this period, resulting in the highest market share held
during the Tribunal’ sinquiry period. US imports regained some market sharein 1998, but their market share
gainswere much less than those achieved by Atlas.

19. Public Pre-Hearing Staff Report, June 29, 1998, Tribuna Exhibit NQ-98-001-6, Adminigtrative
Record, Vol. 1A a 21; and Tribuna Exhibit NQ-98-001-10.1.F (protected), Administrative Record,
Vol. 4A a 20.

20. Importer’ gExporter’s Exhibit B-2 at 4, para. 16, Adminidtrative Record, Vol. 15; and Transcript of
Public Hearing, Vol. 2, August 5, 1998, at 292-93.

21. Transcript of Public Hearing, Vol. 2, August 5, 1998, at 355.
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In terms of prices, the Tribund notes thet, as a result of the well-developed internationd trade in
certain stainless steel round bar, prices may be quickly transmitted from one part of the world to another.?
Numerous witnesses referred to globa price movements, to the “world price’ of certain stainless sted round
bar and to the fact that Canadian prices were bound to follow world prices® In this connection, the evidence
shows that, snce 1995, world prices for certain Sainless sted round bar, as wel as for many other stainless
steel products, have been on a steady downward trend.?* The evidence aso shows that, over the period of
this inquiry, average Canadian prices declined significantly in conjunction with the decline in world prices
and the declinein the average price of importsinto Canada.

The Tribuna notes that a Significant exception to this globa price movement is the United States,
where, according to the evidence, average prices actualy stayed up after 1995, as world and Canadian prices
declined.”® This discrepancy in price behaviour may well have something to do with the fact that, in 1995,
the US dainless sted round bar industry took successful anti-dumping action againgt four countries,
including three that are named in this inquiry. However, in recent quarters, US prices for sainless sted
products, including stainless steel round bar, have begun to decline sharply.?®

Looking in more detail a certain stainless sted round bar price movements in Canada, over the
period of inquiry, the evidence shows that Atlas's average sdlling price edged upward in 1996 compared
t0 1995, but dropped significantly in 1997 due to the discounting and rebates offered by Atlas to its
customers. Despite the initiation of the dumping investigation by Revenue Canada in late 1997, Atlas's
average sdlling prices fdl during the first quarter of 1998 compared to the same period in 1997. Over the
period of inquiry, Atlas's average sdling prices in the Canadian market fell by about $400 per ton,
representing a decline of more than 10 percent.”’

The Tribunal notes that the declines in Atlas's average prices, while important, conced even more
sgnificant declines on specific products. In particular, Atlas's officid price lists show that, on certain key
products sold to mgjor customers, the declines exceeded 20 percent. Moreover, the declines started sooner
than the data on average prices reveal, namely, in early 1996.%° The depth, timing and frequency of the price
declines experienced by Atlas, as revealed by these officid price lists, were confirmed by Atlas's customers
who testified at the hearing, aswill be discussed further under the causation section of these reasons.

22. Indeed, the price movements observed in this case seem to be driven by the same consderations
gpplicable to the sted industry in generd that were described by the Chairman of British Sted plc, in the
company’s 1997 Annua Report, where he stated: “stedd producers seek to maintain high capacity utilisation.
If demand levelsin one region of the world are not sufficient to sustain utilisation, producers increase sesto
other regions to achieve desired outputs. There is a well developed internationa trade in steel which
fecilitates rgpid changes in trading levels, leading to an equaly rgpid movement in price leves’”
Manufacturer’s Exhibit A-14, Adminigtrative Record, Vol. 13; and Importer’s Exhibit D-8, Adminigrative
Record, Vol. 15A.

23. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 269.

24. Importer’s Exhibit D-8 at 3, Administrative Record, Vol. 15A.

25. Transcript of Public Hearing, Vol. 1, August 4, 1998, at 203.

26. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 246.

27. Protected Pre-Hearing Staff Report, June 29, 1998, Tribund Exhibit NQ-98-001-7 (protected),
Administrative Record, Vol. 2 at 19.31.

28. Manufacturer’ s Exhibit A-1 (protected), para. 39, Adminigtrative Record, Vol. 14.
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At the aggregate level, average import prices from the named countries declined by an amount
smilar to the domestic industry, namely, just over 10 percent, over the period of inquiry. However, the data
show that average import prices declined sooner than domestic prices and remained roughly at or below
domestic prices over the inquiry period.?® However, as with the domestic industry, these aggregate average
vaues belie more ggnificant price undercutting by imports at particular times and at particular accounts.
These, on occasion, exceeded 20 percent, aswill aso be discussed further under the causation section.

Lower sdlling prices and, to some extent, the inability to raise prices™ had amagjor impact on Atlas's
financia results between 1995 and 1997. During this period, domestic sdles volume declined by just over
10 percent. However, the impact of lower prices on sales revenue and profits was much more severe. Sdes
revenue dropped by 20 percent, while profits plunged by close to 50 percent, as indicated in the financia
satement prepared by Atlas for the purpose of this inquiry. These declines appear to have stopped in the
fird quarter of 1998, as both sdes revenue and profits have stabilized; however, profit leves are
considerably below 1995 levels. This stabilization in financid performance appearsto be largdly the result of
higher sales volumes coincident with the initiation of the dumping investigation by Revenue Canada. Over
the period of inquiry, Atlas suffered diminished revenue and profitability, amounting to severa millions of
dollars, when measured againgt the levels achieved in 1995.%

The Tribunal notes that, in the course of the inquiry, an issue arose as to whether Atlas's financia
satements for certain stainless sted round bar included costs associated with an account receivable
(the AlTech receivable) which had been alowed to grow to large proportions, as well as those connected
with Atlas's decison to seek protection from its creditors in 1997. Counsel for importers and exporters
argued that any impairment of Atlas's performance which semmed from these matters should not be
attributed to dumping, as they had nothing to do with dumping.

The Tribuna has little doubt that the CCAA process and the AlTech issue were sgnificant adverse
developments for Atlas which would have had an effect on its financid statements for certain stainless sted
round bar, if the associated costs had been fully alocated to certain stainless stedl round bar. However, the
witnesses for Atlas testified that the financiad statements for certain stainless stedl round bar prepared for this
inquiry excluded any restructuring or other costs associated with the CCAA process. They dso excluded any
codts relating to the AlTech receivable, other than a charge arising from late payments to suppliers which,
when apportioned to certain sainless sted round bar, was so smdl as to have dmost no effect on the
financia statements** Accordingly, the Tribunal accepts that the financial statements that it has considered in
itsinjury analyssin thisinquiry reflect the performance of certain stainless sted round bar thet is effectively
free from the effect of these other factors. The Tribunal agrees that the CCAA process and the AlTech issue
are non-dumping factors and will discuss them further under the causation section.

29. Protected Pre-Hearing Staff Report, June 29, 1998, Tribunad Exhibit NQ-98-001-7 (protected),
Adminigtrative Record, Vol. 2 at 19.31-19.32.

30. Manufacturer’ s Exhibit A-5 (protected), para. 21, Adminigtrative Record, Vol. 14.

31. Protected Pre-Hearing Staff Report, June 29, 1998, Tribund Exhibit NQ-98-001-7 (protected),
Administrative Record, Vol. 2 a 19.35.

32. Transcript of In Camera Hearing, Vol. 1, August 4, 1998, at 56, and Vol. 2, August 5, 1998, at 206
and 222-23.
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Finaly, the Tribuna notes that counsd for importers and exporters argued that it was not
gppropriate to use 1995 as a benchmark year for comparison to subsequent periods because 1995 was a
banner year for certain tainless sted round bar. According to counsd, the subsequent declines in market
share and industry economic indicators were exaggerated when measured againgt the high water mark
achieved in 1995. The Tribunal does not accept counsd’s argument. Firdt, the evidence shows that Atlas's
prices and financid performance declined substantidly from 1996 to 1997. Indeed, over the 1996-97 period,
Atlas's performance declined more sharply than between 1995 and 1996 Thus, whether measured
againgt 1995 or 1996, the injury suffered by Atlas would ill be materid, in the Tribund’s estimation.
Second, the evidence shows, as noted earlier, that prices in the United States did not decline for a time
following 1995.3* Based on the US experience, there seems no reason to assume that Canadian prices could
not have dso held at their 1995 levels for alonger period than they did.

In sum, the Tribuna finds that, over the period of inquiry, Atlas experienced declinesin its revenues
and profitability on its domestic sdes of certain stainless stedl round bar which reflected declines in market
share and the existence of price eroson and suppression in the Canadian marketplace. The Tribuna finds
that the magnitude of thisinjury is such that Atlas has been materidly injured.

Causation

The Tribuna must next consider whether there is a causal link between the materid injury suffered
by the domestic industry and the dumped imports. The Tribund must dso examine other factors to ensure
that injury caused by such factors is not attributable to the dumped imports. In consdering the issue of
causdtion in this inquiry, the Tribund has taken particular note of the evidence and testimony of witnesses
who appeared before it a the hearing, the various field reports submitted by the indudtry illustrating and
documenting the injury thet it suffered and the data collected by Tribuna staff on salesto particular accounts.

Beginning with the evidence of witnesses, the Tribuna notes that, as a group, they represented
amog al segments of the domestic market, namely, the domestic producer, exporters and importers,
digtributors and end users. The Tribuna finds that these witnesses, collectively, provided it with a
comprehensive and generally consgtent view of market developments in Canada over the past few years,
which is summarized in the following paragraphs.

According to Atlas officids, the price declines in Canada over the inquiry period were not
attributable to Atlas. On the contrary, the witnesses for Atlas stated that Atlas resisted lowering its prices for
aslong asit could and only did so, in the end, to defend its market share which had begun to erode in the face
of lower-priced imports.® The Tribunal notes that this testimony by the witnesses for Atlas is supported by
the fact that not one importer, exporter or distributor witness, who appeared before the Tribunal, suggested
that Atlas had led prices down in the Canadian market. Moreover, Atlas s position is further supported by the
fact that, although the price of imports from the named sources began declining as early as the second half
of 1995, Atlas did not respond with price reductions of its own until 1996.%

33. Protected Pre-Hearing Staff Report, June 29, 1998, Tribunad Exhibit NQ-98-001-7 (protected),
Administrative Record, Vol. 2 a 19.35.

34. Transcript of Public Hearing, Vol. 1, August 4, 1998, at 203.

35. Transcript of Public Hearing, Vol. 1, August 4, 1998, at 233-34.

36. Manufacturer’ s Exhibit A-3 (protected), para. 9-15, Administrative Record, Vol. 14.
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Far from suggesting that Atlas had led prices down, most witnesses, including those representing
importers and exporters, readily pointed to one export source or another as being the price leader and most
aggressive participant in the market.*” For example, a witness for one of the largest distributors of certain
ganless stedl round bar in Canada described the difference between import prices from certain export
sources and domestic prices as“huge,” on occasion, undercutting domestic prices by some 20 percent.®®

Severa witnesses, who are mgjor customers of Atlas, testified that, as import prices fell and the
participation of imports in the Canadian market increased, they frequently presented Atlas with information
regarding import price levels and the extent of the price undercutting which was occurring. Moreover, they
indicated to Atlas that they would have no choice but to fill certain of their requirements with imported
product if Atlas's prices did not fall into line with import prices® According to the evidence, these were not
idle threats, as its customers did, in fact, turn to imports of certain stainless stedl round bar when Atlas did
not respond quickly enough with lower prices™

In the face of pressure from its customers and faling market share, Atlas, in fact, repeatedly lowered
its officia prices through 1996 and 1997.*" In addition, Atlas was obliged to further reduce its officid list
prices by offering spot discounts to meet specific competitive Stuations. It dso found it necessary to
implement a volume rebate program in 1997 to encourage customer loyalty.*” However, as the decline in
import prices degpened, Atlas's customers urged it to take anti-dumping action to stem the price declines
and stabilize prices® Not only were these customers themselves being hurt by losing sales to competitors
that were sdlling dumped imports but they were dso having to take losses on their inventories which had to
be written down to reflect falling prices on new stock.**

The Tribuna notes that the names of certain specific export sources came up more frequently than
others in the testimony of witnesses as being the most aggressive and the most disruptive in the Canadian
market.® Consistently, the exporters or countries mentioned were those that chose not to appear in the
Tribunal’s inquiry.*® In this regard, the Tribuna notes that total exports from countries not appearing before
the Tribuna represented about 60 percent of exports of certain Sainless sted round bar from the named

37. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 256 and 271-72; and Transcript of Public
Hearing, Val. 2, August 5, 1998, at 358-59 and 395-96.

38. Transcript of Public Hearing, Vol. 2, August 5, 1998, at 363-64.

39. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 231-37; and Transcript of Public
Hearing, Vol. 2, August 5, 1998, at 365-66.

40. Ibid.

41. Manufacturer’s Exhibit A-3 (protected), para. 9-65, Adminigtrative Record, Vol. 14.

42. 1bid. para. 24.

43. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 233 and 243; and Manufacturer’s
Exhibit A-3 (protected), attachment 2GG, Adminigtrative Record, Vol. 14.

44. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 238, 243 and 343-45.

45, Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 271; and Transcript of Public Hearing,
Vol. 2, August 5, 1998, at 256, 358-59 and 395-96.

46. lbid.
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sources over the Deputy Minister's period of investigation.*” In addition to identifying certain export sources,
the evidence indicates certain importers from the named sources as being particularly disruptive by engaging
in practices known as “onthe-water” and “off-the-dock” sdlling.”® These importers dso were not
represented in this case.

While witnesses focused on exports from certain specified countries as being the most disruptive,
they, nonethdess, collectively implicated all the named sources as exporting certain stainless sted round bar
to Canada a low prices at one time or another over the period of inquiry.”® In the estimation of severa
witnesses, prices in Canada had now declined to the point where they were at historical lows>® Moreover,
while imports from the named sources had quickly declined or ceased following the initiation of the dumping
investigation by the Deputy Minigter in December 1997, the prices for certain stainless sted round bar
remained under downward pressure. According to witnesses, as imports from the named sources abated,
they were being rapidly replaced by new sources such as the Republic of Korea (Koreg).>*

The Tribund notes that the foregoing summary of events, as drawn primarily from the testimony of
witnesses representing the various interestsin this market, is substantidly consstent with other documentary
evidence on the record. More particularly, in support of its case, Atlas filed over 50 field reports, caled
contact reports, which documented, on a contemporaneous basis, the discussions that Atlas representatives
had with customers about prices, volumes, availability and sources of imports over the period of inquiry.
These reports collectively show that, garting in the latter haf of 1995, and continuing through 1996, 1997
and 1998, imports of common grades of certain stainless sted round bar from al of the named countries,
were offered or were available to Atlas's key customers at prices that were below Atlas's prices, often
by 5to 10 percent, and sometimes by as much as 30 percent or more>® In short, these reports
chronologically outline the same pattern of substantid and persistent undercutting of domestic prices by
imports, aswas described by witnesses, throughout theinquiry period and which is continuing to the present time.

The Tribund notes that, for the most part, the contact reports submitted by the domestic industry
went unchallenged and uncontradicted. However, in two or three cases, the prices of imports reported in
these contact reports were shown to be roughly equa to or somewhat higher than prevailing Atlas prices.
The Tribunal does not consider this to be very sgnificant. First, these few examples relating to pricing by
some specific foreign mills a a specific point in time must be consdered againg al the other evidence
indicating price undercutting from al of the named countries with goods dumped by substantid margins.
Secondly, when prices are continualy declining, it is not surprising that domestic industry prices may
sometimes be lower than import prices, a a given point in time. Third, athough import prices may be
dightly higher in these few examples, they are being measured againgt Atlas's prices that have dready been
reduced due to previous price undercutting by imports.

47. In the case of some countries, certain exporting mills were represented at the hearing and others were not
represented. Thus, the volume of exports from countries and exporting mills not represented at the hearing is
in excess of 60 percent. Department of National Revenue, Final Determination of Dumping and Statement
of Reasons, August 5, 1998, Tribund Exhibit NQ-98-001-4, Administrative Record, Vol. 1 at 108.35.

48. Manufacturer’s Exhibit A-1 (protected), para. 17, Adminigirative Record, VVol. 14.

49. See, for example, Transcript of Public Hearing, Vol. 2, August 5, 1998, at 275 and 309; and Transcript
of In Camera Hearing, Vol. 2, August 5, 1998, at 232.

50. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 257.

51. Transcript of Public Hearing, Vol. 2, August 5, 1998, at 255.

52. Manufacturer’ s Exhibit A-3 (protected), attachment 2, Adminigtrative Record, Val. 14.
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In addition, as the Tribund and its predecessors have noted before, even where imports are Smply
meeting or tracking falling domestic prices, they are not entitled to “cross the line” into injurious dumping.
Therefore, evidence which may suggedt, as in the examples referred to in the preceding paragraph, that
imports, in some instances and from some sources, are Smply being priced at or close to the prevailing
Canadian market levels, however low those may be, does not mean, in the Tribund’s opinion, that those
dumped imports are not causing injury.

Turning to the data gathered by Tribuna staff, the same pattern of price undercutting by imports
emerges. In paticular, the Tribunal notes the information contained in the staff report concerning the
purchases made by five Canadian distributors, which together accounted for over 40 percent of the total
market for certain stainless stedl round bar in 1997. From 1996 through the first quarter of 1998, these
digtributors collectively purchased certain sainless sted round bar from dl of the nine countries named in
thisinquiry, aswell as Atlas product.

According to the data, average prices of dumped imports to these digtributors, taken collectively,
began to decline, dong with domestic prices, in the second quarter of 1996. In the first quarter of 1996,
aswel| asover each of the following seven quarters, up to the first quarter of 1998, combined average import
prices at these five accounts were consistently below domestic prices.> The amount of undercutting reached
a pesk in the first quarter of 1997, when combined import prices were 26 percent below domestic prices.
Inthe firgt quarter of 1998, domestic average prices to these didtributors fell to where they were roughly
equa to average import prices. The total decline in average prices, over the nine quarters examined at these
accounts, 5gmounted to about 20 percent, for both domestic goods and goods imported from the named
countries.

The data further show that, while total purchases of certain stainless sted round bar by these
distributors grew over the period, amost al of this growth was captured by imports from the named sources.
Specifically, as average import prices declined, the volume of sales of imports surged, growing from amost
nothing in the first quarter of 1996 to dmaost 60 percent of total purchases of certain stainless sted round bar
by these digtributorsin the last quarter of 1997. Over the same period, sales of domestic product were, on the
whole, stagnant.>® In the Tribundl’s estimation, the foregoing data establish a causal relationship between
price undercutting by dumped imports and price and volume injury suffered by Atlas.

Finaly, in consdering the issue of causation, it is interesting to compare Atlas's performance on
domestic sdles with its performance on export sdes. The evidence shows that this is a study in contrasts.
Specificaly, Atlas's domestic profitability declined in every year over the period of inquiry, wheress its
export profitability rose each year. Moreover, at the beginning of the period, Atlas' s domestic sales of certain
stainless sted round bar were more profitable than its export sales, but, by the end of the period, its export
profitability far exceeded its performance on domestic sdles® In the Tribund’s opinion, Atlas's export

53. Transcript of Public Argument, Vol. 4, August 7, 1998, at 527.

54. When import and domestic prices are examined separately at each individua account, average import
and domestic prices seem to dternate, on being the lowest, from quarter to quarter. In the Tribuna’ s opinion,
such a“legp frog” pattern is also congstent with price undercutting by imports.

55. Protected Pre-Hearing Staff Report, June 29, 1998, Tribunad Exhibit NQ-98-001-7 (protected),
Adminigrative Record, Vol. 2 at 19.52, 19.54, 19.56, 19.57, 19.108, 19.114 and 19.115.

56. Ibid.

57. Ibid. at 19.35 and 19.38.
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performance shows thet it is a competitive internationa supplier of certain stainless sted round bar, and its
poorer domestic performance is not a result of a lack of competitiveness. Rather, Atlas's performance in
Canada over the period of inquiry appears directly related to the effect of dumped imports into the Canadian
market.

Other Factors

The Tribuna notes that counsel for importers and exporters have argued that factors other than
dumping have caused the injury suffered by Atlas over the inquiry period. These include: the cost of raw
materia inputs, such as nickd, in the production of certain stainless sted round bar; mismanagement by
senior company officids and certain financid difficulties; Atlas's export orientation; and generd economic
conditions.

Asfar as the price of raw materials such as nickd is concerned, the evidence shows thet thereisa
long-standing historical correlation between stainless sted prices and nickel prices and that, over the period
of inquiry, the price of both declined substantially. According to counsd for importers and exporters, this
showed that the price declinesin certain Sainless stedl round bar were largely a consequence of faling nickel
prices.

The Tribuna notes that the corrdaion between stainless stedl prices and nicke prices does not
establish which isthe price leader. Indeed, in the present casg, it is unclear to the Tribunal to what extent the
supply and demand conditions for stainless steed may be contributing to price declines for nickel and vice
versa. In any event, even if nickd is the leader, the domestic industry has submitted evidence, which has not
been contradicted, that the falling prices of nickel and other raw materials could only account for a smdl
proportion of the decline in prices for certain stainless sted round bar, having regard to their share of the
costs of production.”® Moreover, the proposition that falling global nickel prices may explain the depth and
rapidity of the decline in prices for certain gainless sted round bar in Canada over the period of inquiry is
incons stent with the evidence in this case that prices for stainless sted round bar in the United States did not
decling> while nickel prices werefalling in 1996 and 1997.

Insofar as mismanagement is concerned, counsdl for importers and exporters noted that Atlas's
senior management had been replaced on several occasions over the past severd years and, in certain cases,
lawsuits had been filed in connection with the performance of senior management. In addition, in 1997, Atlas
was placed under the protection of the CCAA as a result of certain financid difficulties that it was
experiencing. As a result of the CCAA proceedings, Atlas's capitd structure was entirely changed, and it
emerged from CCAA protection under new ownership. Moreover, both before and during the period of
inquiry, Atlas had dlowed its accounts recelvable to grow out of control, depriving Atlas of cash flow
necessary for operations and capita improvements. According to counsd, these events not only harmed
Atlasin direct financia terms but also hurt its credibility with its customers which, as a consegquence, sought
out aternate sources of supply.

The Tribund agrees, as did the officids representing Atlas at the hearing, that the past severd years
have been difficult ones for Atlas. However, as noted in the injury section of these reasons, the financia costs
associated with these difficulties have not been attributed to the production and sde of certain Sainless stedl

58. Transcript of Public Hearing, Vol. 1, August 4, 1998, a 26-27.
59. Ibid. at 203.
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round bar, nor is it evident to the Tribuna how these difficulties relate to the collgpse in Canadian market
pricesfor certain stainless sted round bar, the prime cause of injury in this case.

As for the effect of Atlas's difficulties on customer confidence, the Tribuna heard from severa
witnesses, who were and are customers of Atlas, that these difficulties were not a mgor issue in ther
purchasing decisions® Moreover, the Tribunal notes that, if security of supply were a critical issue for
customers, one might expect to see a premium paid for aternate import sources of supply, instead of a
discount, which iswhat the evidence showsin this case.

Counsd for importers and exporters aso argued that Atlas's production and sales were focused on
export markets, especially the United States, to the detriment of the company’ s performance in the Canadian
market. Counsdl suggested, for example, that this export priority had caused Atlas's domestic customer's to
experience inordinately long lead times for ddivery of goods. Again on thisissue, the Tribund finds thet the
tesimony of Atlas's customers does not indicate that Atlas's lead times caused them to curtal their
purchases from Atlas.®* Moreover, the Tribunal is not persuaded that Atlas's success in export markets has
come a the expense of its domestic customers, nor does this factor, like many of the other factors raised,
have anything to do with price erosion and suppression in Canada

Findly, the Tribunal has conddered whether changesin demand in Canada for certain stainless stedl
round bar, over the period of inquiry, may have had an effect on prices for certain stainless stedl round bar.
As discussed in the injury section, the data show that Canadian demand in 1997 was growing after a sharp
fdl in 1996 and, by the end of the year, had recovered to aimost the robust levels of 1995. Y et, despite the
growth in demand in 1997, average prices dropped sharply over this 12-month period compared to 1996.
This strongly suggests to the Tribund that changesin demand were not a driving factor in the price declines
experienced over theinquiry period.

For the foregoing reasons, the Tribund finds that the dumping of certain stainless stedl round bar has
caused materid injury to the domestic industry.

REQUESTS FOR EXCLUSIONS

Severa counsd for importers and exporters requested exclusions for their respective clients or for
particular certain stainless sted round bar products. Counsd for Atlas filed a written consent to one of the
requests for product exclusions made by Aubert & Duvd. The Tribuna notesthat it iswithin its discretion to
grant exdlusions® and that, in the past, the Tribunal has granted three different types of exclusions: product
exclusions, producer exclusons and country exclusions. The most common is the product excluson which
has been granted in exceptiond circumstances, for instance, when the domestic industry does not produce
the particular product.

60. Transcript of Public Hearing, Vol. 2, August 5, 1998, at 253-54, 264-65 and 371.

61. Ibid. at 253-54 and 260.

62. See, for example, Hitachi Limited v. The Anti-dumping Tribunal, [1979] 1 SC.R. 93; and Sacilor
Aciéries v. The Anti-dumping Tribunal (1985), 9 C.ER. 210 (F.C.A.), Court File No. A-1806-83,
June 27, 1985.
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Product Exclusions

Aubert & Duvd initidly requested exclusions for two product specifications which it sdls to
Canadair, namdy, ASN-A3380 and ASN-A3294. These specifications are particular to Aérospatiae, the maker of
the airbus aeroplanes. Canedair is a supplier to Aérogpatide. In argument, counsd for Aubert & Duvd expanded
the company’ s request for product exclusons. They requested an excluson for certain Sainless stedl round
bar that Aubert & Duva produces and exports to Canada with alow sulphur content, i.e. equal to or less
than 30 parts per million of sulphur (on the basis that Atlas does not make such a product or at least a
product that competes with Aubert & Duvd’s products). In the aternative, counsdl requested an excluson
for certain stainless sted round bar used in the agronautical industry. In doing o, they noted that certain
sainless sted round bar with alow sulphur content is basically an aeronautical product.

In the further dternative, counsd for Aubert & Duva requested an exclusion for grades 13-8MO
and 15-5PH. They noted that ASN-A3380 isatype of 13-8MO and that ASN-A32%4 isatype of 15-5. They
submitted that Atlas consented to an exclusion for 13-8MO because it does not have the capability to
produce this product grade. With respect to 15-5PH, counsal submitted that the 15-5 is a generic grade, but
that not al 15-5 is the same. Counsd questioned whether Atlas actualy produces 15-5 in Canada. They
submitted that the evidence shows that most of Atlas's VAR, which is an integrd part of the production
process, takes place in the United States. Furthermore, they noted that Atlas had profitability reports for dl
other products except the 15-5 VAR. In the dternative, counsd argued that the 15-5 VAR produced by
Atlas is different from the 15-5 produced by Aubert & Duva and that there has been no injury caused by
Aubert & Duval’s 15-5 to Atlas s 15-5 VAR. Counsd referred to the evidence which showed that Atlas did
not suffer any price reductions with respect to its 15-5 VAR during the period of inquiry. Indeed, there were
price increases.

As noted above, in generd, in determining whether to exclude a particular product from afinding of
materia injury, the Tribund will consder such factors as whether the domestic industry produces the
product.®® The Tribuna aso considers such factors as whether there is any domestic production of
substitutable or competing goods,** whether the domestic industry is an “active supplier” of the product or
whether it normally produces the product.®®

With respect to ASN-A3380 and ASN-A3294, the Tribund first notes that Atlas has agreed to the
excluson for ASN-A3380 on the basis that it does not produce this product. While Atlas has contested the
excluson for ASN-A3294, the Tribund notes that Atlas acknowledged that it is not a certified supplier to

63. See, for example, Certain Corrosion-Resistant Steel Sheet Products, Originating in or Exported from
Australia, Brazil, France, the Federal Republic of Germany, Japan, the Republic of Korea, New Zealand,
Spain, Sweden, the United Kingdom and the United States of America, Canadian Internationad Trade
Tribund, Inquiry No. NQ-93-007, Finding, July 29, 1994, Statement of Reasons, August 15, 1994, at 39.
64. See, for example, Machine Tufted Carpeting Originating in or Exported from the United States of
America, Canadian International Trade Tribund, Inquiry No. NQ-91-006, Finding, April 21, 1992,
Statement of Reasons, May 6, 1992.

65. See, for example, Certain Hot-Rolled Carbon Steel Plate and High-Strength Low-Alloy Plate,
Heat-Treated or Not, Originating in or Exported from Belgium, Brazil, the Czech Republic, Denmark, the
Federal Republic of Germany, Romania, the United Kingdom, the United States of America and the
Former Yugoslav Republic of Macedonia, Canadian Internationa Trade Tribuna, Inquiry No. NQ-92-007,
Finding, May 6, 1993, Statement of Reasons, May 21, 1993.
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Aérospatiae® As such, Atlas cannot currently sdll this product to Canadair for its Aérospatiale contract. In
these circumstances, the Tribund is of the view that both specifications should be excluded from the finding.

With respect to the balance of Aubert & Duva’s product exclusions, the evidence shows that Atlas
produces certain Sainless stedl round bar with alow sulphur content, i.e. containing 30 parts per million or
less of sulphur.®” Accordingly, the Tribunal concludes that an exclusion for such products in the present case
is not warranted. Further, the evidence shows that the aeronautical industry or, as the witness for Atlas
referred to it, the aerospace indugtry is very important to Atlas. The evidence shows that Atlas produces
certain stainless sted round bar for the aerospace industry,®® which it sells either through distributors or
directly to end users®® For these reasons, the Tribundl is of the view that an exclusion for imported certain
stainless sted round bar used in the aeronautica or aerogpace indudtry is not warranted. With respect to the
request for exclusion for 15-5, the Tribuna is not prepared to grant this exclusion, as there is evidence that
Atlas produces this grade of round bar.

Counsd for Foroni requested an excluson for certain stainless stedl round bar equa to or grester
than 6 in. in diameter exported by Foroni. Counsd for Sandvik made a smilar request. In support of their
request, counse for Foroni relied on the company’s indgnificant dumping margins and the fact that the
mgority of the products exported by Foroni were over 6 in. in diameter and were found to be undumped. In
addition, counsd for Foroni referred to the testimony of the witnesses for Atlas, who were unaware of any
logt sdes or any specific dlegations of injury againgt Foroni. Counsel for Atlas objected to this request for
excluson on the basisthat it regularly offers and sdllsthis product.

The evidence shows that certain Sainless sted round bar equal to or greater than 6 in. in diameter is
regularly produced and sold by Atlas in Canada”® There is nothing to indicate that imports of certain
gainless sed round bar in this Sze range are, in any materid way, different from Atlas's certain stainless
sed round bar or that the domestic and imported products do not compete againgt each other for sdesin
Canada For this reason, the Tribunal cannot grant an exclusion for these products.

Manluk’s representative requested an exclusion for certain dainless sted round bar made to
specification 410QDT (oil quenched) and used in the manufacture of specidized petrochemical industria
components produced by Manluk. He emphasized that these goods are quenched and double tempered with
an ail quenching medium. He referred to the evidence which showed that, on a number of occasions, Atlas
has been unable to provide Manluk with this product because it was not in its production scheme. The
representative argued that Manluk cannot rely on recent promises made by Atlas that it will produce and
supply it with the product. Furthermore, as a result of not being able to import the product because of the
provisona anti-dumping duties or not being able to obtain it from Atlas, Manluk has become concerned
about its ability to fully meet its customers needs in the near future. He stated that, if Manluk is not supplied
with the product soon, it will have to consider laying off people and closing sections of its new plant.

Counsd for Atlas objected to this request for excluson on the basis that Atlas regularly offers and
&Is this product. Counsd referred to the testimony of the witness for Atlas to the effect that Atlas has

66. A certified supplier is one that has been approved to provide goods for the building of airbus aeroplanes.
67. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 190-91.

68. Transcript of In Camera Hearing, Vol. 2, August 5, 1998, at 184-85.

69. Ibid. and Transcript of Public Hearing, Vol. 1, August 4, 1998, at 211-12.

70. Tribunal Exhibit NQ-98-001-10.1.F (protected), Adminigirative Record, Vol. 4A at 20.
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developed new processes and technologies that enable it to confidently undertake the production of this
product. They submitted that the evidence filed by Manluk with respect to Atlas's inability to supply the
product predated Atlas' s new technology and relates to goods that are not the subject of thisinquiry.

The Tribunad notes that there is no evidence that Atlas normadly produces like goods to the
specification requested by Manluk. The evidence shows that Manluk has never had any successinthe past in
obtaining this product and that, in fact, Atlas has declined to produce this product for Manluk. Events
surrounding recent efforts to obtain the product from Atlas indicate to the Tribund that, while Atlas is
making efforts to produce the product, it till has not shown that it can deliver it in atimely manner and to
Manluk’s quality needs. In these circumstances, the Tribuna concludes that imported certain stainless sted
round bar made to specification 410QDT (oil quenched), that is, grade 410, quenched and double tempered
with an oil quenching medium, should be excluded from the finding. In doing so, the Tribunal notes that this
excluson will not prevent Atlas from supplying Manluk in the future.

Producer Exclusions

Counsd for Aubert & Duvd requested a producer exclusion on the basis that the company has not
caused nor isit threstening to cause materia injury to Atlas. They submitted that Aubert & Duva operatesin
a market which is completely separate from the market in which Atlas and the other participants in the
inquiry operate. More particularly, Aubert & Duva sdls smal quantities of very expensve goods into very
specidized end-use markets. They dso submitted that Aubert & Duva’s prices have been consstently
higher than Atlas s prices and the prices of other importers and exporters.

Counsd for BSC argued that certain sainless sted round bar produced by British Sted Engineering
Steds (BSES) should be excluded from an injury finding by the Tribuna because it has not caused nor isit
threstening to cause materid injury to Atlas. Counsdl argued that the mere presence of imports is not
aufficient to establish causation. Reather, there must be evidence of the dumped product undersdlling the
domestic product and, in this case, there is no evidence to show that BSC is undersdling Atlas in the
Canadian market. Counsd noted that Manluk’s representative testified that he paid a premium for the
specific product that he needed that was produced by BSES, as well as tedtified to the fact that he had
difficulty in sourcing the product from Atlas. Counsd referred the Tribunal to the decison of the
Anti-dumping Tribuna (ADT) in Inquiry No. ADT-9-81,"* where the ADT excluded Matsushita Electric
Trading Co. Ltd. on the basis that its exports had no impact on the genera injury experienced by the
domestic indugtry in that case.

71. Countertop Microwave Ovens in which Cooking Time, Power Level and/or Other Operating Features
are Controlled by Electro-Mechanical or Solid-State Devices with Limited Control and no Memory
Capability (Commonly Described as *“Mechanical Control Countertop Microwave Ovens™), and
Countertop Microwave Ovens in which Cooking Time, Power Level and/or Other Operating Features are
Controlled Wholly or in Part by a Microprocessor-Based Electronic Control (Commonly Described as
““Electronic Control Countertop Microwave Ovens’), Commonly Considered Either for Household Use
Only or for Household and Commercial Use, But Excluding Mechanical Control Microwave Ovens and
Electronic Control Microwave Ovens Commonly Considered for Commercial Use Only, Originating in or
Exported from Japan, Singapore and the Republic of Korea, Finding, March 30, 1982, Statement of
Reasons, May 7, 1982.
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A producer excluson for Foroni was aso requested. Counsel for Foroni ated that the company’s
dumping margin of 0.6 percent was de minimis and that it has been aso found to have low dumping margins
in dumping proceedings in the United States. They submitted that the evidence shows that Foroni’s sales to
Canada are sporadic and are usudly the result of long-standing customer relationships. In support of their
request, counsd dso referred to Microwave Ovens, to the producer exclusion granted to Creusot-Loire by
the ADT in Inquiry No. ADT-10-83"? and to the ADT’ s decision in Inquiry No. ADT-11-80."® They argued
that the principles on which the ADT relied, in deciding whether or not to grant producer exclusions
enunciated in those cases, were reiterated in more recent cases, including Inquiry No. NQ-91-004™ and
Certain Cold-Rolled Steel Sheet, even though, in those cases, the Tribuna declined to grant the exclusons.

Counsd for Vabruna and Bolzano argued that Vabruna and Bolzano should be excluded from an
injury finding on the basis that the domestic industry has failed to demondrate that they have caused injury.
Counsd argued that the evidence showed that Vabruna and Bolzano's prices in the Canadian market have
been consgtently higher than those of Atlas. In addition, there was evidence that VVabruna chose to sl to
one distributor which was not a regular customer of Atlas. Finaly, they submitted that evidence showing a
hedthy and growing demand and stable prices in the principa markets served by both companies
represented a significant disincentive for VVabruna and Bolzano to export to Canada.

Counsd for Atlas first referred to the Tribund’s long-standing practice of considering the effect of
dumped imports en masse. They submitted that the Tribund is not required to reate its finding to each
exporter. As a consequence, they suggested that the Tribund will only grant producer exclusons in
exceptiond circumstances. Counsd argued that those circumstances are not present in this case. Counsdl
noted that the Tribuna has only granted producer exclusons where a producer manufactures a product
which is not manufactured in Canada and, therefore, opposed al requests for producer exclusions.

In Certain Corrosion-Resistant Steel Sheet Products, in determining whether to grant requedts for
producer exclusions, the Tribund stated the following:

[T]he Tribund’s practice in conducting its inquiry is to condder the effect of dumped imports
en masse in acumulative manner. In cases involving numerous exporters, from one or more Sources,
the Tribuna is not required to rdate its finding to each exporter. To do so would be contrary to the
generd principle of cumulation. In fact, it iswell within the Tribuna’ s discretion to make afinding in

72. Certain Carbon and Alloy Steel Plates Originating in or Exported from Belgium, Brazil,
Czechoslovakia, the Federal Republic of Germany, France, the Republic of South Africa, the Republic of
Korea, Romania, Spain and the United Kingdom, Finding, December 7, 1983, Statement of Reasons,
December 29, 1983.

73. Juvenile Products Consisting of Folding Strollers Incorporating an Adjustable or Removable Seat;
Convertible Carriage/Strollers Incorporating a Removable Travel Bed; Folding Fixed Back Strollers;
Folding Padded High Chairs with a Tubular Steel Frame; Folding Padded Playpens with a Steel Frame;
Automatic Baby Swings with a Tubular Steel Frame; and Adjustable Car Seats with a Tubular Steel Frame
and Moulded Plastic Seat Originating in or Exported from the United States of America, Finding and
Statement of Reasons, February 5, 1981.

74. Aluminum Coil Stock and Steel Head and Bottom Rails, for Use in the Production of Horizontal
Venetian Blinds, Originating in or Exported from Sweden, Canadian International Trade Tribund, Finding,
February 7, 1992, Statement of Reasons, February 24, 1992.
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respect of al goods from severd exporters irrespective of whether there is evidence that some of
these exporters have contributed to the injury or likely injury of the domestic industry.75

The Tribund aso indicated that it would only grant producer exclusons in exceptiond
circumgtances, such as when an exporter is shipping a specific product that is not produced in Canada
In Certain Corrosion-Resistant Steel Sheet Products, the Tribuna refused to grant producer exclusions to
four US sted mills which represented 60 percent of the total exports from the United States during the year
preceding the Tribund’s finding. Furthermore, three of these exporters were found to be dumping a high
percentage of their exports in Canada by weighted average margins which the Tribuna found had an effect
on the prices of like goodsin Canada.

In the present case, producer exclusions have been requested on behdf of the following producers.
Aubert & Duva, BSES, Foroni, Vabruna and Bolzano. The Tribuna notes that its injury finding in the
present case was made on the bads of total imports from the named countries. The evidence shows that a
sgnificant proportion of certain stainless sted round bar originating or exported from France, the United
Kingdom and Italy was found to be dumped by weighted average margins which, in the Tribund’s view,
had asignificant impact on the prices of like goodsin Canada.” For these reasons, the Tribundl is of the view
that none of the requests for producer exclusions should be granted.

Country Exclusions

The Tribuna received requests for country exclusons for Sweden, the United Kingdom and Italy,
on the basis that they have not caused and are not threstening to cause materia injury to the domegtic
industry. In particular, counsd for Vabruna and Bolzano noted that Italian prices have been consigtently
higher than domegtic prices and that this pattern is projected to continue in the foreseeable future, which will
dissuade Itdian producers from exporting to Canada. Furthermore, there is no evidence of capacity
additions in Italy, and there has not been a sgnificant increase in Itaian exports of dumped goods. In fact,
they have declined due to better pricesin other markets.

Counsd for Atlas noted thet, in the past, the Tribund has refused to grant a country excluson where
a particular country had a sgnificant weighted average margin of dumping or where 100 percent of a
country’s exports were dumped. Counsd referred to the Tribund’s decision in Inquiry No. CIT-5-88,"”
where the Tribund outlined a three-branch test to decide whether to grant country exclusions, namely,
whether the percentage of the dumped goods is a very smdl proportion of the total goods from a given
country, whether the margins from the country are very low and whether the volume is a very smdl
proportion of the total dumped goods. In counsel’s view, none of the countries for which exclusons were
requested meet any of thesetests. Accordingly, their requests should be denied.

75. Certain Corrosion-Resistant Steel Sheet Products, Originating in or Exported from Australia, Brazil,
France, the Federal Republic of Germany, Japan, the Republic of Korea, New Zealand, Spain, Sweden, the
United Kingdom and the United States of America, Canadian International Trade Tribund, Inquiry
No. NQ-93-007, Finding, July 29, 1994, Statement of Reasons, August 15, 1994, at 42; and see ds0
Certain Cold-Rolled Steel Sheet Originating in or Exported from the United States of America, Canadian
Secretariat File No. CDA-93-1904-09, Opinion and Panel Decision, July 13, 1994, at 58.

76. Depatment of Nationd Revenue, Final Determination of Dumping and Statement of Reasons,
August 5, 1998, Tribunal Exhibit NQ-98-001-4, Adminigtrative Record, Vol. 1 at 108.35.

77. Polyphase Induction Motors Originating in or Exported from Brazil, France, Japan, Sweden, Taiwan,
the United Kingdom and the United States of America, Finding, April 28, 1989, Statement of Reasons,
May 12, 1989.
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For similar reasons as those given for refusing producer exclusions, the Tribunal decides not to grant
country exclusons. The Tribund is of the view that dl the named countries have contributed, to varying
degrees, to the materid injury suffered by the domestic industry by their dumping of certain sainless sted
round bar. As noted earlier, it is the collective impact of the dumped imports that the Tribuna consdered in
its andyss. The Tribund notes that Sweden, the United Kingdom and Italy al had weighted average
margins of dumping of 52.4 percent.”

REQUEST FOR A REFERRAL TO THE DEPUTY MINISTER

In argument, counsd for Atlas requested that the Tribuna advise the Deputy Minister that the
conditions of section 46 of SIMA had been met with respect to imports of certain Sainless steel round bar
originaing in or exported from Korea.

The relevant portions of section 46 of SIMA, as amended by the WTO Implementation Act, read as
follows:

46. Where, during an inquiiry referred to in section 42 respecting the dumping ... of goods to which
apreiminary determination under this Act applies, the Tribund is of the opinion that

(a) there is evidence that goods the uses and other characteristics of which closely resemble the
uses and other characterigtics of goods to which the preliminary determination applies have been or
are being dumped ..., and

(b) the evidence discloses a reasonable indication that the dumping ... referred to in paragraph (a)
has caused injury ... or isthrestening to causeinjury,

the Tribund, by notice in writing seting out the description of the goods firs mentioned in
paragraph (a), shall so advise the Deputy Minigter. (Emphasis added)

In turn, subsection 31(7) of SIMA provides.

(7) The Deputy Minister may, on receipt of a notice in writing from the Tribund pursuant to
section 46 respecting the dumping ... of any goods, cause an investigetion to be initiated respecting
the dumping ... of any goods described in the notice. (Emphasis added)

Prior to the WTO Implementation Act, areferrd by the Tribuna under section 46 of SIMA had the
effect of initiating a dumping investigation in respect of any country or countries named in the referrd.
Inother words, the Deputy Minister had no role in determining whether an investigation should be
commenced. The amendments to section 46 and subsection 31(7) have changed the effect of any notice that
the Tribuna may issue under section 46. Rether than being a decison to initiate an investigation, any advice
smply hasthe effect of bringing the matter to the Deputy Minigter’ s attention. The Deputy Minister now has
a discretion to initiate an investigation or not. The Clause By Clause Guide to Bill C-57 describes these
changes to section 46 asfollows.

Clause 171 modifies the current section 46 in two ways. First, the Tribund is no longer authorized to
direct the Deputy Minister to initiate an investigation. This change will alow the Deputy Minigter to
determine whether there is sufficient evidence of dumping ... required to initiate the investigation.
Such adetermination fals directly within the jurisdiction of the Deputy M inister.”

78. Depatment of Nationd Revenue, Final Determination of Dumping and Statement of Reasons,
August 5, 1998, Tribunal Exhibit NQ-98-001-4, Adminigtrative Record, Vol. 1 at 108.36.

79. World Trade Organization Agreement Implementation Act, Clause By Clause Guide to Bill C-57,
Department of Foreign Affairsand Internationa Trade, November 1994, comments on Clause 171.
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In addition, the Clause By Clause Guide to Bill C-57 describe the changes to subsection 31(7)
of SIMA asfollows

Subsection 31(7) modifies subsection 31(2) of the current Special Import Measures Act, by leaving
to the Deputy Minister's discretion the question of whether or not to initiate an investigation of
dumping ... of any goodsin response to action taken by the Tribuna under section 46.5°

In the Tribund’s view, one consegquence of these amendments is that, as any “action” taken under
section 46 of SIMA does not have the effect of actudly initiating an investigetion, it follows, then, that the
level or standard of evidence needed to establish the conditions for establishing a case for notification has
been reduced, since the Deputy Minister will independently consider whether an investigation should be
initiated and, presumably, gather further evidence. In other words, what is now required under section 46 is
information sufficient to warrant further consideration, not afina decison.

The Tribund is of the view that, in order to warrant advising the Deputy Minigter, the evidencein a
particular case must show the following: (i) the imports from the named countries must be goods that
compete with or are subgtitutable for domestically produced certain stainless sted round bar; (ii) these goods
must “have been or are being” imported into Canada, i.e. there must be actud imports from the named
countries; and (iii) the evidence regarding the pricing of these goods must indicate that they have been or are
being dumped in Canada In addition, the evidence rdating to these goods must disclose a reasonable
indication that the dumping of these goods has caused or is threatening to causeinjury.

The evidence on the record shows that there are actua imports of goods of the same description as
certain sainless stedl round bar from Korea and that these goods compete with certain stainless stedl round
bar in the Canadian marketplace.

With respect to the issue of whether these goods have been or are being dumped, Atlas has
submitted evidence which includes contact reports relating to prices offered in Canada for certain stainless
stedl round bar from Korea. From these sdlling prices in Canada, Atlas has estimated an export price, FOB
mill, for certain bellwether products. These prices were compared to estimated norma vaues for certain
gainless stedl round bar from Korea which Atlas constructed, based on its own costs of production. Atlas
submitted that its costs were competitive with Korean producers, since materias and other inputs are based
on world prices. As aresult of its caculations, Atlas estimated margins of dumping of 16.0 percent for one
product and 23.4 percent for the other product subject to this anadyss. In addition to this evidence, the
Tribuna notes that the average sdlling prices for imports from Koreain 1997 are lower than those from a
number of the named countries. Furthermore, purchasers of certain stainless stedl round bar testified that
imports from Korea were “affecting prices in Canada,” were being priced “aggressvely” and were a
“big factor” in the Canadian marketplace today.**

The Tribuna notes that the evidence submitted by Atlas regarding thisissueis of anature Smilar to
what complainants may file in respect of the issue of dumping in a complaint to the Deputy Miniger. It is
evidence that may not go as far as the type of evidence with respect to dumping that the Tribunal required
under section 46 of SIMA prior to the amendments to this section under the WTO Implementation Act.
Inparticular, there is no direct evidence of home market prices in Korea. However, as the Tribund’s
“action” under section 46 now has the effect of Smply bringing the matter to the Deputy Minigter’ s attention,
the Tribund is of the view that the evidence in this case is sufficient to establish that Korean goods have been
or are being dumped in Canadafor purposes of section 46.

80. Ibid. comments on Clause 161.
81. Transcript of Public Hearing, Vol. 2, August 5, 1998, at 255-56 and 358-59; and Transcript of In
Camera Hearing, Vol. 2, August 5, 1998, at 255.
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Turning to the question of whether there is a reasonable indication of injury or threat of injury from
imports from Korea, the Tribund first consders the volumes of imports from Korea Atlas submitted
Statigics Canada data for the Tribund’s period of inquiry. According to this data, Korean import volumes,
while large in 1995, were rdatively smal in both 1996 and 1997, as well as in the first quarter of 1998.
However, the average selling price of these goods in 1997 and into 1998 was below that of a number of the
named countries. Also, there is evidence that Kored s production and exports of stainless stedl generdly have
increased significantly in recent years”? and, therefore, the potentia for increased volumes of low-priced
Korean product over the coming quarters exists. This evidence persuades the Tribund that, while these
volumes, when considered separately from other imports, are not sufficient to have caused injury, thereis a
reasonable indication that they threaten to cause injury. Also, depending on the time frame of the Deputy
Minigter's investigation, the actual volumes to be investigated may be different from the data before the
Tribundl.

For these reasons, the Tribund is of the opinion that the evidence before it is sufficient for it to
conclude that Korean certain Sainless sted round bar is presently being dumped in the Canadian market and
that there is a reasonable indication that such dumping threstens to cause injury. The Tribunal, therefore, will
S0 advise the Deputy Minister under section 46 of SIMA.

CONCLUSION

For the reasons stated above, the Tribuna concludes that the dumping in Canada of stainless stedl
round bar of sizes 25 mm diameter up to 570 mm diameter inclusive, originating in or exported from the
Federad Republic of Germany, France, India, Itay, Japan, Spain, Sweden, Taiwan and the United Kingdom,
has caused materia injury to the domestic industry, excluding:

(1) dainlesssted round bar made to specifications ASN-A3380 and ASN-A3294; and

(2) dainless sted round bar made to specification 410QDT (oil quenched), that is, grade 410,
quenched and double tempered with an oil quenching medium.
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82. Public Pre-Hearing Staff Report, June 29, 1998, Tribund Exhibit NQ-98-001-6, Administrative
Record, Vol. 1 a 72 and 120.



