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STATEMENT OF REASONS

BACKGROUND

Thisis areview, under subsection 76(2) of the Special Import Measures Act (SIMA),
of the finding of likelihood of materia injury made by the Canadian Import Tribund (the CIT)
on July 25, 1986, in Inquiry No. CIT-2-86, concerning boneless manufacturing beef originating
in or exported from the European Economic Community (the EEC).

In Notice of Expiry No. LE-90-008 dated December 13, 1990, the Canadian
International Trade Tribund (the Tribuna) informed interested parties of the finding's
scheduled expiry date and asked for submissions from interested parties requesting or opposing
the initiation of a review. On February 22, 1991, the Tribund decided to review the finding
and a notice of review was forwarded to al known interested parties. The notice was
published in Part | of the March 2, 1991, issue of the Canada Gazette.

As part of this review, the Tribuna sent questionnaires to the Canadian
Cattleman's Association (the CCA), the Dairy Farmers of Canada, the maor domestic
packers/processors and the major importers of boneless manufacturing beef. From the
replies to these questionnaires and other sources, the Tribunal's research staff prepared a
pre-hearing staff report. At the Tribunal's request, Agriculture Canada undertook an
econometric study to assess the impact of an assumed resumption of subsidized imports
into Canada of boneless manufacturing beef from the EEC on production, prices and trade
in the relevant beef sectors. In addition, the record of this review consists of al relevant
documents, including the origina finding, the Notice of Review, and public and
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confidential sections of the replies to the questionnaires. All public exhibits were made
available to interested parties, while confidentia exhibits were provided to independent counsel
only.

Public hearings were held in Ottawa, Ontario, from May 21 to 24, 1991.

The CCA, the Dairy Farmers of Canada, Lakesde Packers Ltd.,, A Divison of
Lakesde Farm Industries (Lakeside Packers), the Government of Alberta and the Government
of Saskatchewan were represented by counsd at the hearing and made argument for continuing
the finding. These parties, with the exception of the Dairy Farmers of Canada, aso submitted
evidence during the course of the hearing.

The CBF - Irish Livestock and Meat Board (CBF) was represented by counsd at the
hearing, submitted evidence and made argument in support of rescinding the finding. The EEC
submitted a brief opposing the continuation of the finding.

At the invitation of the Tribunal, Professor Stanley R. Johnson, Director and Professor
of Economics at the Center for Agricultura and Rurd Development, lowa State University,
attended the hearing and provided comments concerning the study prepared for the Tribuna by
Agriculture Canada. He responded to questions from members of the Tribuna and counsel
concerning the study as well as the cattle and beef markets in Canada and the United States.
Merritt Cluff from Agriculture Canada a so appeared to answer questions on the studly.

Also a the invitation of the Tribunal, representatives of F.W. Fearman Company,
Limited, a buyer and processor of boneless manufacturing beef, L.N. Reynolds Co. Ltd., an
importer/broker, and Levinoff Meat Products Ltd., a daughterer and boner of cows, appeared
as Tribunal witnesses to answer questions concerning the production, importation, marketings
and prices of boneless manufacturing beef and cattle.

The Audrdian Meat and Live-stock Corporation (the AMLC), which supported the
continuation of the finding, was represented by counsd at the hearing, submitted evidence and
responded to questions from counsdl and the Tribund. In addition, the New Zedand Meat
Producers Board (the New Zedland Board) submitted a brief agreeing to the continuation of
the finding.

SUMMARY OF THE 1986 FINDING, IN INQUIRY NO. CIT-2-86

On duly 25,1986, the CIT found that the importation into Canada of boneless
manufacturing beef originating in or exported from the EEC in respect of which subsidies had
been paid directly or indirectly by the EEC and/or the government of a member state had not
caused, was not causing, but was likely to cause materid injury to the production in Canada of
like goods.

At the outset of the hearing, the CIT addressed the question of whether the CCA,
representing the producers of cattle, had standing to submit a complaint respecting the
importation of boneless manufacturing beef. After hearing evidence and argument on this
matter, the CIT decided in the affirmative. The CIT viewed the production of boneless
manufacturing beef in Canada as a continuous sequential process commencing with the
live cattle and ending with the boxed grinding beef. While acknowledging that
others were engaged in the production of the subject goods, i.e., the dairy industry,
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daughterers and boners, and packing houses, the CIT was not persuaded that the various
elements in the chain of production should be isolated into so-caled separate industries in
applying the provisons of SIMA. The CIT ruled that the cow-calf and feedlot operators, as
represented by the CCA, were a part of the industry concerned with the production of boneless
manufacturing beef and that their contribution to the whole was of mgjor proportions.

In its consderation of material injury, the CIT noted that the market for cattlein North
America was a continental market with prices being freely determined by the forces of supply
and demand. The CIT dso noted that the prevailing prices made beef cattle operations in
Canada unprofitable and that this Stuation had perssted for some time. On the basis of the
evidence presented, it was clear that prices in Canada did in fact move independently of those
in the United States, within certain limits known as the "import ceiling” and the "export floor."
However, because the generd leve of prices was governed by conditions in the U.S. market
(itsalf over 10 times the size of the Canadian market), it was these conditions which, in broad
terms, governed the profitability of the Canadian beef cattle industry.

Although the CIT accepted that some price suppression had taken place in association
with the presence of subsidized beef in the Canadian market and that some additiona exports
of culled cows had occurred as aresult of the low prices, it was not persuaded that such injury
that may have been attributable to the subsidizing could be consdered materia. Accordingly,
the CIT found no past or present injury.

With respect to the future, the CIT had little doubt that, in the aisence of an injury
finding, exports from the EEC would resume in substantia volume. The CIT noted that the
EEC exports of subsdized products to the United States were limited to 5,000 tonnes
annudly. In 1984, five timesthat amount entered Canada - a country which is a net exporter of
beef, primarily to the United States- precipitating charges in the American Congress that
Canada was operating as a backdoor broker for EEC subsidized products. Bills were
introduced in the Congress requiring investigation into imports of Canadian beef products, for
the express reason, as stated in the preambles of the bills, of EEC backdoor entries.

The CIT was persuaded that, in the absence of measures to limit EEC imports into
Canada, the threat of U.S. retdiation against Canadian exports to that country would be such
asto approach the probable. The CIT had little doubt that, should retdiatory action take place,
the result for the Canadian beef industry in generd, and the cow-calf and feedlot operators in
particular, would be devastating. The "export floor,” which provided a safety net below which
Canadian beef-cattle prices could not fal, and which in large part insulated the domestic
industry in the past from the adverse effects of the low-cost, subsidized imports, would
probably be destroyed. Given these redlities, the CIT found that the continued subsidizing of
EEC bondess manufacturing beef entering Canada was likely to cause materia injury to the
production in Canada of boneless manufacturing beef.



PRELIMINARY MATTERS

1. Participation of the Austrdian Meat and Live-stock Corporation and the New Zedand
Meat Producers Board

Prior to the hearing, the CBF - Irish Livestock and Meat Board (CBF) opposed the
participation of the Australian Meat and Live-stock Corporation (the AMLC) and the New
Zedand Meat Producers Board (the New Zedand Board). The submission filed on
May 9, 1991, provided that Austrdia and New Zedand did not participate in the origina
inquiry; that they did not have direct knowledge of, or interest in any question of, whether there
was materia injury to the production in Canada of like goods; that they were not producers in
Canadanor did they represent the Canadian industry producing the goods in issue; that they did
not have any connection with the country againgt which the origina complaint was filed; and,
findly, that to dlow their participation would create a precedent of allowing the participation of
awide range of third parties, which would increase the time and expense of the review.

At the hearing, counsd representing CBF aso referred to section 41 of the Special
Import Measures Regulations™ which defined the words "person interested” and section 3 of
the Canadian International Trade Tribunal Regulations® which defined the words "other
interested party.” With respect to the latter definition, counsdl argued that its purpose was to
ensure that the Tribuna received the information that was relevant to the issue within its
jurisdiction, that is, the determination of the likelihood of materid injury to the production in
Canada of like goods. Information submitted by the AMLC and the New Zedand Board
pertained to their own situation and it did not fall within the Tribunal's mandate to protect the
interests of other foreign entities.

Counsdl representing the CCA and parties in favor of the continuation the finding
supported the participation of the AMLC and the New Zedand Board. Counsd representing
the AMLC aso provided argumentsin favor of his client's participation as an interested party.

The Tribunal ruled first, that the AMLC and the New Zedland Board were associations
which fdl within the meaning of the word "person” as defined in section 2 of the Special
Import Measures Act,® and, second, that, according to rule 2 of the Canadian Import Tribunal
Rules,* they both had a sufficient interest that entitled them to be heard by the Tribuna before
it disposed of the review.

2. Qudlification of the Canadian Cattlemen's Association (the CCA) as a Part of the
Production in Canada of Like Goods

In the Notice of Review issued on February 22, 1991, the Secretary gave notice
that the Tribunal would consider the question as to whether the CCA represented
production in Canada of like goods. The Tribunal received submissions from the EEC
and CBF, which outlined their interpretation of the Canadian obligations under the

1. SOR/84-927, 22 November, 1984.
2. SOR/89-35, 27 December, 1988.
3. RSC,, 1985, c. S-15.

4. SOR/85-1068, 7 November, 1985.
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Subsidies Code.” In their submissions, they relied on the pandl report to the GATT Committee
on Subsidies and Countervailing Measures Canada - Imposition of Countervailing Duties on
Imports of Manufacturing Beef from the EEC, dated October 13, 1987.

Counsd for CBF adso submitted argument a the hearing supporting the lack of
"gtlanding” of the CCA. Counsd contended that, according to Canadian law, statutes must be
interpreted in conformity with internationa obligations. Counsd dso relied on the Federd
Court of Apped decison in National Corn Growers Association v. Canadian Import
Tribunal® in which it is said that if the law is not clear, the language of the rdevant agreement
can be used to interpret the Statute.

Counsdl added that the CIT's decision recognized the existence of different industries.
Findly, counsdl argued that statistics gathered since the last finding show that the economic
interdependency or integration between the packers and processors and the CCA had declined
congderably. Therefore, the facts established that the CCA had no status to represent the
Canadian producers of boneless manufactured beef.

Counsdl representing the CCA and other interested parties objected to CBF's last
argument becauise it was based on facts that related to the injury issue, and that these facts had
not been tested at this stage of the review.

Counsdl dso recdled that with respect to the interpretation of the Canadian obligations
under the Subsidies Code, the Tribund has only a statutory jurisdiction as established in The
Deputy Minister of National Revenue for Customs and Excise v. Unicare Medical Products
Inc.” decision. Counsdl relied on an excerpt from that decision where the Tribunal stated that
"It only has the authority conferred explicitly or implicitly by its own enabling statute or other
federd statutesthat giveit jurisdiction.”

Counsd for the CCA contended that the determination of materia injury with respect
to subsdies is different from the determination made in a case of dumping. Comparing the
rights and obligations set forth in both the Anti-dumping® and the Subsidies Codes in this
regard, they noted that the Subsidies Code set out a distinct criterion with respect to
agriculture. An increased burden on Government support programsis consdered a criterion in
the injury determination in the Subsidies Code and is incorporated in subsection 2(1) of SIMA
with respect to materia injury in case of subsdizing.

Relying aso on the National Corn Growers Association® case, counsel argued that
the Tribunal should not incorporate terms or concepts from agreements or treaties when
clear language, as in the case at point, has been used by Parliament. Finaly, counsel

5. Agreement on Interpretation and Application of Articles VI, XVI and XXI1I1 of the General
Agreement on Tariffs and Trade, Geneva, 1979.

6. [1989] 2 F.C. 517.

7. Canadian Internationa Trade Tribunal, Apped Nos. 2437, 2438, 2485, 2591 and 2592,
April 30, 1990, and reported in (1990) 1 T.S.T. 1428, at 1433.

8. Agreement on Implementation of Article VI of the Generd Agreement on Tariffs and
Trade, Geneva, 1979.

9. Supra, footnote 6.
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contended that the CIT interpretation was reasonable and that the panel report had no
rdlevance nor had it been adopted by the Committee on Subsdies and Countervailing
Mesasures.

In conddering the question of standing, the Tribund's first observation is that it was
open to parties, a the time of the origind inquiry, to bring this question for review by the
Canadian judicid system. Instead, the EEC decided to verify through the Subsidies Code
whether the decison was in accordance with an agreement reached by different countries,
including Canada.

In the Tribund's view, the pand report submitted to the Committee on Subsidies and
Countervailing Measures has no legd value nor can it have any bearing on the Tribund
determination in thiscase. The Tribund is an independent entity from the Government. It has
to apply the law as the law stands and believes that Parliament would have amended the Act
had it found the law inconsstent with the internationa obligations contracted by the
Government.

Turning now to the second line of argument raised by counsdl for CBF, the Tribund is
of the view that the purpose of a review pursuant to subsections76(2) and 76(5) is to
determine whether a finding should remain in place. In other words, the Tribund has to
consder whether the production in Canada of like goods would suffer materid injury if the
finding were rescinded. The Tribuna will not question further the qudification of a party
within the production in Canada of like goods unless facts establish that there was a change in
circumstances to warrant such review. The facts in this case do not warrant, in the Tribund's
view, are-examination of the question of production in Canada of like goods. Consequently,
the Tribund finds that the evidence and the argument opposing the CCA's standing are not
aufficient to exclude the CCA from the production in Canada of boneless manufactured besf.

POSITION OF PARTIES

The Industry and Supporting Parties

The CCA, the Dairy Farmers of Canada, L akesde Packers, the Government of Alberta
and the Government of Saskatchewan all took the postion that the finding made by the
Canadian Import Tribuna on July 25, 1986, in Inquiry No. CIT-2-86, should be continued.
Their counsd argued that EEC export subsidies continue unabated and, in fact, are increasing;
EEC gocks of bondess manufecturing beef are growing and only the discipline of
countervailing duties has prevented EEC exports of subject goods to Canada since the time of
the finding made in Inquiry No. CIT-2-86. If the finding were rescinded, counsel submitted,
imports of subsidized subject goods would re-occur in dgnificant volume, Canadian beef
producers would experience lower prices for cows, feeder caves and fed cattle, as well as
other forms of injury; and the injury to the Canadian industry would be serioudy exacerbated if
Canadian accessto the U.S. market were restricted.

The CCA submitted that injury would be in the form of market share disruption,
increased exports of fed cattle, cows and bondless manufacturing beef to the United States,
actions by the United States to redtrict exports of Canadian cattle and beef, and further
rationdization and shrinkage of the Canadian packing industry.
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Counsdl argued that there isa surplus of beef in the EEC and, even though intervention
stocks cannot be exported to Canada, new production could be diverted to the Canadian
market. Also, the export restitution program in the EEC alowed producers to export at lower
prices and potentialy still make a greater return than on their saleswithin the EEC.

Counsd further argued that the Canadian industry was more vulnerable to materia
injury caused by a renewa of imports from the EEC than it was at the time of the origind
finding. Counsd sated that it was clear from the evidence that price suppression in the
Canadian beef and cattle markets caused by subsidized imports would in itself cause materid
injury, even if Canadian producers had access to the U.S. market. If access to the U.S. market
were restricted in any way, the damage would be multiplied many times.

In its written submisson, the Government of Alberta stated that its effort to open
international markets and to improve the meat industry of the province would be jeopardized
by subsidized beef imports from the EEC. Further, during the hearing, counsel argued that
rescinding the injury finding would undermine Albertas policy responses to the EEC's
interventionsin the grain and oil seed sectors by permitting disruptive influences by the EEC at
yet another level of the beef-grain production continuum. The unimpaired imports of heavily
subsidized EEC beef into Canada would undermine the policy thrust of the Government,
escalate program costs and depress returns to the cattle and beef industry.

The written submission of the Government of Alberta also stated that the hog and pork
countervailing cases have placed Canadds livestock and meat sectors under more vigilant
scrutiny by the United States.  The intengty of the scrutiny has heightened with Canadian
exports of live cattle a record levels, and the United States will not easily accept further
product diversion caused by EEC imports.

The Government of Saskatchewan submitted that the finding made in Inquiry
No. CIT-2-86 should be extended until such time as the EEC discontinues its disruptive and
injurious export subsidizing of boneess manufacturing beef. Counsd stated that EEC storage
stocks are reaching record levels and the EEC will be looking to minimize storage and subsidy
costs and that severd plants in Iredland and Denmark could be licensed to ship beef to Canada
within months of the remova of countervailing duties.

The Audrdian Meat and Live-stock Corporation (the AMLC) submitted a written
brief arguing that the finding made in Inquiry No. CIT-2-86 should be continued. The AMLC
dtated that, in the event that the finding were rescinded, imports of bonel ess manufacturing beef
from the EEC into Canada would resume in sgnificant quantities. These imports, it claimed,
would cause materid injury to the Canadian beef industry. Further, the large volumes of
imported EEC beef would displace Canadian and third-country beef into the U.S. market. This
surge of beef imports, it was submitted, would cause retaiatory action under the U.S. Meat
Import Act of 1979*° against third-country and Canadian beef. The submission claimed that the
Canada-United States Free Trade Agreement (the FTA) would not protect the Canadian beef
industry from the threat of retaiation, and that the threet is as probable now asit wasin 1986.

10. 19 U.S.C. 2253 note.
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In its written brief to the Tribuna, the New Zedand Meat Producers Board (the
New Zedand Board) submitted that the CIT's finding in Inquiry No. CIT-2-86 concerning
bondess manufacturing beef from the Republic of Ireland and Denmark should continue. The
New Zedand Board stated that the Canadian market is vitaly important to the economy of
New Zedand as well as the vitdity of the New Zedand meat industry and beef farmers.
Unsubsidized exporters like New Zedland, who trade without unfair competitive advantage,
will be adversely affected. The brief dso stated that the EEC has demonstrated a propensity
for vigorous export activity. There has been a tendency for the EEC to increase the level of
export subsidies to stimulate exports and reduce the volume of beef being sold into intervention
stocks.

The Exporter

The CBF-Irish Livestock and Meat Board (CBF) and the Delegation of the
Commission of the European Communities (the Delegation) took the position that the finding
should be rescinded.

CBF submitted that the threet of retaiatory action, which was fundamenta to the CIT's
original consderation of materid injury, no longer exists in light of the FTA between Canada
and the United States. It was pointed out that the United States did not retaliate when
Nicaragua, after being barred from the U.S market, increased its exports of boneless
manufacturing beef to Canada during 1989 and 1990, which resulted in increased exports of
Canadian beef to the United States. Counsd further argued that the FTA protects the
Canadian producers from retaliatory action. The agreement provides for consultations prior to
any retaiation and gipulates that quantitative restrictions could only be imposed for such a
period asis necessary to prevent frustration of aU.S. action.

Counsdl argued that there was no evidence to back up the CCA's dlegations that the
Irish producers would resume exporting boneless manufacturing beef to Canada in high
volumes and at low prices. Further, counsdal pointed out that during the origina inquiry, when
there was a recent history of substantia imports from the EEC, the CIT found only moderate
price suppression and did not find past or present materid injury.

Counsdl submitted that there is a limit to Irish production of subject goods and that,
during 1988, 1989 and 1990, Irish producers had sold dl of their production of boneless
manufacturing beef on the open market and that cow, bull and heifer beef was not digible to be
sold into intervention stocks in Ireland. Even if this meat could be sold into intervention
stocks, these stocks cannot be sold to Canada and, therefore, do not threaten Canadian
production of like goods.

Counsdl further argued that Irish producers would sdll their product wherever they
could get the best return, which was not necessarily in Canada. In fact, sdesto other markets
such as Eastern Europe and the Middle East can result in higher returns to the exporter. The
export restitution program, it was submitted, does not necessarily result in higher returns for
export saes and, indeed, may result in lower returns than would be available in the EEC
market.

CBF submitted that there is a North American market for subject goods which is
distinctly segmented into two sub-markets, fresh and frozen boneless manufacturing beef.
The fresh segment of the market is served by domestic production while the frozen
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segment is served, for the most part, by imports. Therefore, imports do not have a great
impact on the fresh market. Further, counsel argued that the prospects appear good in the
North American beef market and the timing differences between the U.S. cattle cycle and the
Canadian cattle cycle have a moderating effect on the fluctuations of supply and demand in this
North American market.

Counsdl argued that if the finding were rescinded and imports from the EEC did
resume and cause problems for the industry, the CCA would have access to assistance through
Agriculture Canada under the Meat Import Act,™* and action would be undertaken if necessary.

The brief from the Delegation submitted that, since the finding, imports of boneless
manufacturing beef into Canada from sources other than the EEC have more than replaced
EEC imports, and have not resulted in a disruption in the Canadian market or, indirectly, in the
U.S. market. The Delegation submitted that this proves the threet of likelihood of injury based
on quantities of imports, as was foreseen in the CI T's finding, was unfounded.

THE PRODUCT AND THE INDUSTRY

Beef is the primary product resulting from the daughter of cattle.  The secondary
products are hides, used for leather, and parts of the anima which are unfit for human
consumption but have other uses. There are two types of beef; high-quality beef, derived from
heifers and steers, and bondless manufacturing beef, derived primarily from cows culled from
the cow-caf and dairy sectors. Boneless manufacturing beef is dso derived from the carcass
trimmings of heifers and steers.

The totd Canadian cattle herd including bulls, cows, helfers, steers and caves is
currently 11.2 million head. The Canadian cow-caf sector is comprised of over
100,000 operations, 60 percent of which are located in Western Canada.  1n 1990, the beef
cow herd totalled 4.4 million head. The principa product of the cow-caf sector is weaned
cadves. When cows become less productive they are culled from the herd and sold for
daughter. Cow-calf operators may keep some weaned calves for backgrounder operations,™
but they sell most weaned calves to feedlot operations where they are fed high-energy rations
until they acquire the proper amount of finish in fat cover required by the market. They are
then daughtered, yielding mainly high-quality beef for the retail table trade.

There are about 14,000 feediot operations in Canada with 49 percent of such
operations being located west of the Ontario/Manitoba border while a high proportion of the
balance is situated in Ontario and Quebec. Western operations are generdly larger than those
in the east, resulting in considerably larger total marketings of fed cattle in the west. The feeder
caf herd totaled 3.6 million head in 1990.

There are 257,000 dairy farms in Canada, the mgority being located in Eastern
Canada, primarily Quebec and Ontario, where 73 percent of the dairy herd is located.

11. RSC,, 1985, c. M-3.
12. Backgrounders are weaned calves that are fed low-energy rations stimulating growth.
They are then sold to feedlots for find finishing.
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The dairy herd totdled 2.1 million cows and heifersin 1990. Milk is the primary product, and
caves produced in the dairy sector are the main source of ved sold in Canada. Cows are
culled from the dairy herd when their milk production declines to unprofitable levels. Aswith
cows from the cow-caf sector, these cows are daughtered for the production of boneless
manufacturing beef.

The domestic packer sector daughters al types of cattle. In the case of high-qudity
cattle, that is heifers and steers, packers may daughter, chill and process carcasses or they ship
carcasses to further processors who produce what is called boxed beef. Boxed beef is smply
carcasses broken down into prima cuts thus reducing the amount of labor required by the
end user to turn these primal cuts into saleable product, namely, steaks and roasts. In Canada,
there continue to be significant numbers of high-quality beef carcasses that are shipped directly
from the packer to the retail trade.

In the case of culled cows, the packer again may daughter and fully process these
carcasses into bondess manufacturing beef. However, there are sgnificant numbers of cow
carcasses that are sent to further processors (boning plants) for the manufacture of boneless
manufacturing beef. This beef issold to food processors, retail outlets and patty manufacturers
for further transformation into a variety of meat products such as hamburger, sausages/weiners,
deli roast beef, smoked meats and prepared meats. A smal percentage of beef from culled
cowsissuitablefor direct saleto retall, mainly asloins and strips.

The industry standard for boneless manufacturing beef, which is to be ground into
hamburger, is 85 percent chemical lean (fat content is 15 percent). The required lean content is
achieved by blending the lean meat from culled cows with trimmings from heifer and steer
carcasses containing specified fat content.  Fina products may have a lower or higher lean
content depending on the requirements of the end user.

Beef accounts for about 40 percent of meat consumption in Canada, exceeding both
pork and poultry, the other mgor meats making up the Canadian diet. The domestic
producers Canadian market for beef was estimated to be close to $2.0 billion in 1990 of which
amost $500 million consisted of boneless manufacturing beef.

Bondless manufacturing beef is a commodity and is very price sendtive. The main
buyers in the market are a small number of food processors and brokers who aso import from
many sources directly for sdein Canada. There isredively little buyer loyaty, and changesin
sources of supply are common for price differences of as little as 0.5¢/Ib. with a sgnificant
impact on the volume of beef produced in Canada or imported from the various foreign
sources. Although domestic bondless manufacturing beef is sold primarily in the fresh state and
offshore product enters Canada in the frozen state, some buyers will switch from fresh to
frozen if the price gap between the two becomes too wide. In Canada, fresh usually commands
ahigher price than frozen product.

DEVELOPMENTS AND ECONOMIC INDICATORS

The Tribund heard testimony and consdered evidence on developments in the
Canadian beef industry and its recent performance. It reviewed structura developments during
the 1980s and trends in production, markets, prices and trade since the 1986 finding. It dso
heard testimony and considered evidence on prospects for the industry in the 1990s.
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Developments

The Tribunal found that there had been various developments and structura changesin
the production and trade of beef and cattle. The domestic market for high-qudity beef has
been stagnant since 1986. However, the market for subject goods declined. There was a
consensus among witnesses at the hearing that the overall market for beef will beflat, at best, in
the future. This supports the projections for the 1990s in the study Agriculture Canada
prepared for the Tribunal.

The Canadian packing sector has undergone and continues to undergo significant
restructuring. There have been numerous plant closuresin Eastern and Western Canada, and a
much smdler number of firms now daughter and process beef. While industry capacity has
declined, utilizetion rates remain low. Many of the firms remaning in operaion ae
unprofitable. Moreover, the industry has shifted to the west. Statistics collected by taff
suggest that over half of Canada's beef packing capacity is now located in the west, primarily in
Alberta

The nationd cattle herd declined from 12.2 million head in 1981 to 10.6 million head
in 1986. Since then it has been rebuilding. The total beef cow and feeder caf herds reached
4.4 million and 3.6 million head, respectively, in 1990, which is close to their levelsin 1981. In
contrast, the dairy herd declined by 400,000 head over the decade to 2.1 million head.
According to evidence, the dairy herd can be expected to continue to decline for a variety of
reasons, including improved productivity and dow growth in demand for milk.

The number of feedlot operations has declined since 1986. Feedlots have increased in
Sze and there has been a shift in feeding operations from Ontario and Manitoba to Alberta.
Over the decade, fed cattle marketings declined from 2.6 million to 2.4 million head.

Economic Indicators

The Tribuna found that domestic high-quaity beef production declined by 6 percent
from 1986 to 1990, while production of boneless manufacturing beef fell 16 percent over the
same period.

Imports of high-quality beef increased from about 34 million Ibs in 1986 to just over
100 million lbsin 1990. Imports of boneess manufacturing beef continued to increase after the
1986 finding and, by 1990, reached 131 millionlbs, up about 30 millionlbs from the leve
recorded in 1986.

Since 1986, domestic packers have faced a stagnant market for high-quaity beef and a
declining market for boneless manufacturing beef. Although they held a high-percentage share
of the high-qudity beef market in 1990 (about 90 percent) their share was nevertheless down
about 7 percentage points from 1986. With respect to the boneless manufacturing beef market,
the domestic packers market share fell from about 80 percent in 1986 to just over 70 percent
in1990. Packers have partidly offset their reduced production of high-quaity and boneless
manufacturing beef for the Canadian market by increased exports to the United States.
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Nearly dl high-quality beef imports originate in the United States. The recent large
increase has been in what the trade cadls "no-roll" besf, i.e, ungraded beef. Ausrdia and
New Zedand are mgor suppliers of boneless manufacturing beef to Canada.  1n 1988,
however, imports from Nicaragua appeared on the scene in significant volume and, by 1989,
they held about 10 percent of the domestic market. Although Nicaraguan imports declined
in 1990, this decline was more than offset by increased imports from Audtrdia, whose imports
surged by over 50 percent over the previous year to reach more traditiona levels.

Testimony by severd witnesses and data on price movements have convinced the
Tribunal of the price sengtivity of boneless manufacturing beef. Continuing import penetration
snce the finding was combined with stiff price competition, especidly in 1990, when Australian
imports regained market share from Nicaraguan imports. Price declines in frozen imported
bonel ess manufacturing beef in 1990 were followed by lower prices for fresh product.

Devedlopments in production, prices and trade in bondess manufacturing beef
sgnce 1986 have had repercussions for Canadian supply of fed steers and heifers, feeder caves
and cows. Totd marketings of culled cows dropped from 782,000 head in1986 to
725,000 head in1990. A large pat of the decline in marketings of culled cows can be
attributed to the rebuilding of the herd, which has been observed in the latter part of the 1980s.
Further, a much larger proportion of marketings were shipped to the United States, starting
in1988. By 1990, 24 percent of tota culled cow marketings were shipped to the United
States, up from 17 percent in 1988 and just 5 percent in 1986. Thus, a smaller number of cows
were daughtered in Canada. As noted a number of factors contributed to this development.
There were fewer animals marketed and an increasing share of marketings were sold in the
United States.  In addition, packers faced a declining domestic market and increased import
competition.

Trends in marketings and exports of feeder cattle changed drasticdly in 1990 when just
over 200,000 head were exported to the United States due to aggressive competition from
U.S. packers. This development led to higher feeder cattle costs for Canadian feedlots and
resulted in areduction in profitability.

In examining price trends for beef, cows, fed cattle and feeder caves, the Tribund
notes that prices increased in 1987 and have remained relatively stable since that time. The
Tribunal recognizes that cattle prices in the United States determine price levels in Canada and
that Canadian prices track U.S. prices over time. In this regard, the Tribuna heard testimony
that the U.S. cattle cycle is lagging about two years behind the Canadian cycle. This
development could be expected to keep prices firm in the United States, and through price
linkage, dso keep Canadian prices firm over the medium term. This will in turn ensure
continued demand for Canadian cattle. However, as the U.S. industry moves further into the
cattle cycle, beef production in the United States will increase and prices will soften, and the
repercussions will be felt in Canada. Beyond a softening of prices, Canadian producers will
face reduced demand for beef and live animals in the U.S. market. The study carried out by
Agriculture Canadatends to support this scenario into the 1990s.

As packers have been caught in a cost-price squeeze, they have been increasingly
unable to bid competitively for animals to maintain adequate kill levels due to aggressive
competition by U.S. packers for live animals. In addition, continuing import penetration
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ina declining market has put pressure on their market share, which in turn has reduced
profitability and affected their demand for live animas. The Tribuna congders that increased
price differentids between Canadian and U.S. markets are at the origin of the increased exports
to the United States.

REASONS FOR DECISION

In areview, the Tribuna considers two criteria to determine whether a finding should
be continued. Fire, the evidence must satisfy the Tribuna that there is likely to be a
resumption of subsidized importsif the finding is rescinded. Second, the Tribuna must be able
to conclude from the evidence that the resumption of subsidized imports will be such as to
likely cause materid injury to the domestic production of like goods.

Resumption of Subsidized Imports

To assess the likelihood of a resumption of subsidized imports from the EEC, the
Tribuna examined EEC support programs, production and markets in Ireland and the EEC. It
conddered, in particular, evidence provided by the parties and the testimony of witnesses for
the exporter and for domestic producers.

The evidence indicates that the mgjor European agricultural programs in existence at
the time of the 1986 finding ill remain in place. The Tribund notes that the generd effect of
these programs is to generate beef production in excess of EEC demand and subsdize its
storage or its exports to other countries. Beef intervention stocks, which have grown steadily
and were reported to total 710,000 tonnes at the end of March 1991, approached the record
level reached at the end of 1987.

The Tribuna accepts the submissions of counsd for CBF that intervention stocks
cannot be sold to Canada. However, the Tribund is of the view that these large stocks can
have a sgnificant effect on the EEC's overdl export potentid. Such stocks could easily be
used to satisfy demand of existing customers of Irish and Danish boneless beef producers and
hence free up, for export sales, current production which otherwise would be destined for
traditional EEC markets. It istherefore possible to conclude that current and future production
of bondess manufacturing beef by Irish and Danish producers could be easly diverted from
traditiona or existing customers and exported to Canada.

Based on the continued existence of the EEC agricultural support programs and the
high intervention stock levels, the Tribuna concludes that the EEC has substantia export
capacity and, consequently, would be easly capable of supplying the Canadian market with
subsidized imports of boneless manufacturing beef that would reach or even exceed the
volumes sold in 1984.

Likelihood of Material Injury

In examining whether a resumption of subsidized imports of boneless
manufacturing beef from the EEC was likely to cause material injury to domestic
producers, the Tribunal's primary focus was their potential impact on prices and volumes
of boneless manufacturing beef and cows sold in Canada as well as the volume of feeder
and fed cattle production in Canada. Testimony and factua developments since
the 1986 finding have led the Tribunal to conclude that a resumption of subsidized
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imports of boneless manufacturing beef from the EEC would likely cause materid injury to
domestic producers.

The Tribund recognizes that there is a continental market for beef and cattle in
North America This means, in particular, that prices in the Canadian market are largely
determined by supply and demand in the U.S. market. Another consideration is the nature of
the product. Testimony and evidence were unanimous in consdering boneless manufacturing
beef to be a commodity. This means that, as aresult of smal changes in beef prices, there can
aso be rdatively greater changes in the volume of beef, cows and steers produced and sold in
the Canadian market.

Counsd for the CCA submitted that lower beef and cattle prices resulting from
subsidized imports from the EEC would displace Canadian beef and cattle from the Canadian
market into the U.S. market. This digplacement would result in alower domestic market share
for the subject goods by Canadian producers. While the producers would likely be able to sdll
their cattle in the U.S. market, the net return to the producers would fall proportionately to the
distance the cattle would have to be moved to be marketed into the United States.

Counsd for CBF submitted that exports to Canada would compete in the frozen
segment of the boneless manufacturing beef market, a segment of the market that is not served
to any maor degree by the domestic producers. A resumption of imports from the EEC would
not affect domestic producers. Counsel also submitted that the CIT's 1986 decison did not
find past or present injury based on 1984 import levels.

The Tribunal notes that, in 1989 and 1990, net exports of cattle to the United States
increased because of the prevailing market Stuation in the two countries. This resulted in
domestic packers being unable to obtain sufficient quantities of cattle in order to competein the
Canadian market. In addition, the competition between Nicaragua and Audraia intensfied
and, by the second quarter of 1990, prices of frozen bondess manufacturing beef fel by 9¢/Ib.
This decline led to a drop in fresh bondess manufacturing beef in the following quarter.
Although prices stabilized in early 1991, the Tribuna concludes that not only does the price of
frozen influence the price of fresh boneless manufacturing beef but, when the price spread
between the two becomes too wide, purchasers will switch from fresh to frozen product.
Therefore, it is abundantly clear that the fresh product, which is sold by the domestic producer,
is affected directly by the price of frozen product, which is predominantly imported.

A witness who testified a the hearing indicated that, in 1984, EEC beef was shipped to
Canadain much larger quantities than the market required, which resulted in market disruption
and price declines. The witness stated that if EEC imports resumed, annua importations of 30
to 40 million Ibs would be highly disruptive and prices could fdl by more than 5¢/Ib. Price
declines of this magnitude, according to the witness, would reduce demand for cows in Canada
and would lead to increasing exports of cows to the United States. It was aso suggested that
exporters of boneless manufacturing beef from other countries supplying Canada would reduce
their prices to meet increased EEC competition in order to maintain their market share. This
would further reduce domestic prices for boneless manufacturing beef.

The Tribund consders that the bondess manufactured beef market is very price
sendgtive. To re-enter the market, EEC imports will need to be, and will be, priced below
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current Canadian price levels. A key issue will be how other suppliers and the domestic
industry will respond to aresumption of EEC imports.

It is clear from the evidence that some exporters will price to maintain their market
share. This has occurred in the last five years astotal imports increased significantly. Thus, the
gructure of the boneless beef market has changed since 1986. The Tribuna believes that
exporters would continue to respond to competition from a resumption of EEC imports,
seeking to maintain their presence in the Canadian market. Submissons by the AMLC indicate
that, Austrdia in particular, which has a very large share of the U.S. import market, is unlikely
to divert its beef shipments to that market becauise of concerns about the probable invocation
of the U.S. Meat Import Act of 1979.® The Tribund is of the view that domestic suppliers of
bondess manufacturing beef would likely be directly affected as domestic prices followed
import prices down.

The Tribund notes that the domestic packing indudry is going through a very difficult
period. Beef packing isin amgor restructuring phase with many firmsrationdizing their operations
Thereis evidence thet the indudry isin aweek financid position, and given the tight margins under
which it operates, may not be adle to respond to increased price competition. Under these
crcumstances, the industry would abandon sgnificant market share and, consequently, production
of bondess manufacturing beef, aswell as demand for cattle, would be reduced. Even assuming thet
the financid performance of the industry were stronger, packers would have, in the face of further
increased import competition and lower prices, the option of responding by lowering their prices.
Such price reduction would lead to unsatisfactory margins.  The evidence is dear that snce the
mid-1980s dl the growth in imports was directly trandated in reduced domegtic production. It is
therefore logica to conclude that any further market penetration by imports would directly affect
domegtic production.

The effects of lower prices caused by imports of boneless manufacturing beef would be
transmitted through each of the sectors of the industry. If domestic packers chose to reduce
their prices to compete with subsidized imports of EEC bondess manufacturing beef, they
would find it more difficult to be competitive in purchasing cattle. Once packers margins are
reduced to the point where they would have to forego sales because of lack of profits, they
would reduce production of boneess manufacturing beef and hence demand for domestic
cows. Feedlot operators would be faced with lower price offerings from domestic packers.
This would lead to lower profit margins and would, in turn, make it more difficult for them to
compete againgt U.S. feedlots for feeder caves. Cow-caf operators would receive lower
prices from domestic feedlots as domestic packers would be unable to match U.S. prices for
fed animals.

With respect to revenues of cattle producers, the Tribuna notes that an expert witness
estimated that a resumption of subsidized EEC beef imports in the range of 50 million lbs
annualy would result in a decline in revenue of as much as 8 percent. The Tribunad considers
this decline to be significant and, combined with other market factors, it would have a materia
detrimental effect on Canadian producers.

The Tribunal reached these conclusions without considering the impact, on the
industry, of retaliation by the United States against Canadian exports of live cattle or

13. Supra, footnote 10.
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beef. In the Tribund's view, domestic producers would likely suffer materid injury from a
resumption of subsidized imports from the EEC even if market access to the United States
remains unchanged. It was not necessary, therefore, to consder the likelihood of U.S. trade
action or itsrelevance to this review finding.

CONCLUSION

Based on the evidence before it, the Tribuna concludes that if the finding were
rescinded, imports of subsdized boneess manufacturing beef would resume in substantial
quantities. Subsidies will allow EEC exports to re-enter the market a price levels that will
ensure that they capture market share. In the Tribund's view, imports from the EEC would
magnify the difficulties dready facing the domestic industry as aresult of growing imports from
other sources and stagnant market conditions. If EEC imports resume, the Tribuna is
convinced that domestic packers will either abandon market share or incur financia losses, and
suppliers of live animals will face reduced sesin Canada. Accordingly, the Tribunal continues
the finding of the Canadian Import Tribuna without amendment.
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