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Ottawa, Friday, October 16, 1998

Review No.: RR-97-008

IN THE MATTER OF areview, under subsection 76(2) of the Special Import Measures
Act, of the finding made by the Canadian International Trade Tribuna on October 18, 1993,
in Inquiry No. NQ-93-001, concerning:

CERTAIN SOLDER JOINT PRESSURE PIPE FITTINGS AND SOLDER JOINT
DRAINAGE, WASTE AND VENT PIPE FITTINGS, MADE OF CAST COPPER
ALLOY, WROUGHT COPPER ALLOY OR WROUGHT COPPER,
ORIGINATING IN OR EXPORTED FROM THE UNITED STATES OF
AMERICA AND PRODUCED BY OR ON BEHALF OF ELKHART PRODUCTS
CORPORATION, ELKHART, INDIANA, NIBCO INC., ELKHART, INDIANA,
AND MUELLER INDUSTRIES, INC., WICHITA, KANSAS, THEIR
SUCCESSORS AND ASSIGNS

ORDER

The Canadian Internationa Trade Tribuna, under the provisions of subsection 76(2) of the Special
Import Measures Act, has conducted a review of its finding made on October 18, 1993, in Inquiry
No. NQ-93-001.

Pursuant to subsection 76(4) of the Special Import Measures Act, the Canadian Internationd Trade
Tribuna hereby rescinds the above-mentioned finding.
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STATEMENT OF REASONS

BACKGROUND

This is a review, under subsection 76(2) of the Special Import Measures Act' (SMA), of the
finding of materid injury made by the Canadian Internationd Trade Tribund (the Tribund), in Inquiry
No. NQ-93-001,% concerning certain solder joint pressure pipe fittings and solder joint drainage, waste and
vent pipe fittings, made of cast copper dloy, wrought copper dloy or wrought copper, in diameters up
to 6in. and the metric equivadent, for use in heating and plumbing applications, originaing in or exported
from the United States of America and produced by or on behaf of Elkhart Products Corporation (Elkhart),
Elkhart, Indiana, Nibco Inc. (Nibco), Elkhart, Indiana, and Mudler Industries, Inc. (Mudler), Wichita,
Kansas, their successors and assigns.

Pursuant to subsection 76(2) of SIMA, the Tribuna initiated a review of the finding and issued a
notice of review® on March 20, 1998. This notice was forwarded to al known interested parties.

As pat of this review, the Tribund sent questionnaires to Canadian producers, importers,
purchasers and the three named foreign manufacturers of copper pipe fittings. From the replies to these
questionnaires and other sources, the Tribund’s research staff prepared public and protected pre-hearing
saff reports.

1. R.S.C. 1985, c. S15, asamended by S.C. 1994, c. 47.
2. Finding and Statement of Reasons, October 18, 1993.
3. Canada Gazette Part I, Val. 132, No. 13, March 28, 1998, a 702.
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The record of this review conggts of dl reevant documents, including the finding in Inquiry
No. NQ-93-001, the notice of review and public and confidentia replies to the questionnaires for
the 1998 review, and the public and protected pre-hearing saff reports for the 1993 inquiry and the 1998 review.
All public exhibits were made available to interested parties, while protected exhibits were provided only to
independent counsd who had filed a declaration and confidentiaity undertaking with the Tribund.

Public and in camera hearings were held in Ottawa, Ontario, from August 18 to 21, 1998.

The domestic producers, Cello Products Inc. (Cello) and Bow Metdlics Inc. (Bow), were
represented by counsel at the hearing. Evidence was presented and arguments were made in support of
continuing the finding. Streamline Copper & Brass Ltd. (Streamline), a domestic producer/importer, was
represented by counsel who submitted evidence and made arguments in support of rescinding the finding.

Mudller and Nibco of the United States were also represented by counse & the hearing. Evidence
was presented and arguments were made by their counsdl in support of rescinding the finding.

At the Tribund’ s request, a representative of NCI Marketing Inc. (NCI), an importer of the subject
goods, appeared as awitness at the hearing. Although Elkhart declined the Tribuna’ s invitation to appear as
awitness, the company did provide written responses to questions considered by the Tribuna to be relevant
inthereview.’

During the course of the review, the Tribuna issued decisions with respect to severa procedura and
subgtantive issues, including the following: (1) whether to permit a university professor who was not a
lawyer to act as counsd for a party and to grant him disclosure of confidentia information;” (2) whether to
grant an extension of time to file submissions® (3) the requests for information to which parties should be
directed to respond;” (4) whether parties replies to requests for information complied with the Tribuna’s
directions?® (5) whether the designation of certain information in exhibits as confidential was warranted and
whether there was sufficient disclosure of alegations of injury to permit responses by other parties;® and
(6) the matters, in notices of matters arising, about which witnesses were to be prepared to answer questions
a the hearing and whether they were to bring to the hearing related documents and/or other written
information.™

4. Tribuna Exhibits RR-97-008-41 and RR-97-008-41A, Adminidrative Record, Vol. 1A a 138-40
and 142-49 respectively and Tribuna Exhibit RR-97-008-41B (protected), Adminisirative Record, Vol. 2
at 119-26.

5. Moation for an order disqualifying Professor G. Franklin Mathewson from acting as counsdl of record for
Amcast Indudtria Ltd. and Elkhart and for afurther order denying him access to the confidentia information
on the record of the proceedings in Review No. RR-97-008, Decision of the Tribunal and Reasons for
Decision, June 9, 1998, Adminigrative Record, Vol. 23A.

6. Letter dated June 23, 1998, to counsel and parties of record, Adminigtrative Record, Vol. 23A.

7. Letter dated June 26, 1998, to counsd and parties of record, Adminigtrative Record, Vol. 28.

8. Letter dated July 22, 1998, to counsd and parties of record, Tribuna Exhibit RR-97-008-1-2A,
Adminigtrative Record, Vol. 9A a 5-9, Tribund Exhibit RR-97-008-1-3A, Administrative Record, Vol. 9B
at 59 and Tribund Exhibit RR-97-008-1-4B, Adminigtrative Record, Vol. 9C at 9-13.

9. Letter dated July 17, 1998, to counsel and parties of record, Adminigtrative Record, Vol. 23B.

10. Lettersdated July 31, 1998, to counsd and parties of record and to Mr. Clifford Sarjeant, Adminigtrative
Record, Vol. 23B.
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PRODUCTS

The products that are the subject of this review are defined as solder joint pressure pipe fittings and
solder joint drainage, waste and vent pipe fittings, made of cast copper dloy, wrought copper dloy or
wrought copper, in diameters up to 6 in. and the metric equivalent, for use in heating and plumbing
aoplications, originating in or exported from the United States and produced by or on behdf of Elkhart, of
Elkhart, Indiana, Nibco, of Elkhart, Indiana, and Mueller, of Wichita, Kansas, their successors and assigns,
excluding:

(i) thesubject goodslisted in Appendix A to the Tribund’ sfinding; and

(i) the subject goods identified on the basis of outside dimensions and destined for air conditioning
and refrigeration applications.

Solder fittings may be either cast from copper ingots or wrought from copper tube. Wrought fittings,
however, make up the vast mgority of the market. Wrought and cast fittings may be in the form of ether
pressure solder fittings or drainage, waste and vent solder fittings.

Pressure solder fittings are used primarily in copper pipelines conveying a liquid, usualy water, in
commercial and residentia applications. In Canada, pressure fittings are made in diameters ranging
from 1/8in. to 8 in. Residentid applicationsinvolve primarily 1/2-in. to 3/4-in. fittings. Fittingsfrom 1 in. and
up are used in indudtrid, ingtitutional, commercia or multi-unit residential congtruction.

Pressure solder fittings are fabricated from wrought copper in either tube or wire form, or cast from
brass ingots in a foundry and machined to specifications. There are over 1,000 different types/sizes of
pressure fittings which fall into sx main configurations. couplings, bushings, ebows, tees, adapters, and
flanges or unions.

Drainage, waste and vent solder fittings are used in systems that collect waste fluids and in systems
that provide venting to waste sysems. These drainage systems are not pressurized, and the fittings are
generaly made of alighter congtruction than that used in pressure systems. Most copper drainagefittings are
used inindugtrid, indtitutiona, commercia or multi-unit resdentid buildings.

In addition to the configurations found in pressure systems, drainage, waste and vent fittings are
produced in the following configurations: traps, ferrules, joint adapters, cleanouts and closet flanges.

All solder fittings are manufactured in Canada and the United Statesto ANSI™ standards,

Although there are numerous types and configurations of solder copper fittings, the mgority of the
market is made up of 1/2-in. to 3/4-in. wrought ebows, 1/2-in. to 3/4-in. wrought couplings and 1/2-in.
to 3/4-in. wrought tees.

DOMESTIC PRODUCERS

Copper pipe fittings are produced in Canada by Cdlo, Streamline and Bow. Cdlo, located in
Cambridge, Ontario, was founded in 1946 and was acquired by its current Canadian ownersin 1983. Cdlo
currently manufactures essentidly al of its cast pressure and cast drainage requirements, 100 percent of its

11. American Nationd Standards | nstitute.
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wrought drainage requirements and the mgjority of its wrought pressure requirements in sizes from 1/8 in.
to 8in. in diameter.

Cdlo markets its fittings mogtly in Canada, with increasing foreign sdes in the United States,
Mexico and Chile. In Canada, Cdlo markets nationdly principaly to the wholesale market. Cello dso sdlIsto
the buy-sdl market which services the smdler wholesders and to origind equipment manufacturers
(OEMS). On export sdles, it markets through buy-sdll representatives.

Streamline, located in Strathroy, Ontario, is a wholly owned subsidiary of its US parent, Mudler.
Streamline began production of wrought fittings for the Canadian market in 1964 and metric sized wrought
fittings for the export market in the early 1970s. It aso imports copper pipe fittings from Mudler. Streamline
markets fittings nationdly through its own saes force and through commissioned agents. Sales are made to
wholesalers, retailers and OEMSs.

Bow is wholly owned by CEVA Indudries Inc. of Montréal, Quebec. Prior to 1991, Bow
manufactured only plagtic pipe and plastic pipe fittings. In 1991, Bow acquired the Emco Canada (Emco)
production facility in Dorchester, Ontario, where it manufactures a limited line of wrought copper pipe
fittings. Bow markets the mgority of its copper pipe fittings in Ontario and Quebec through a related
company, Bow Plagtics Ltd., aswell as smadler volumesto Cello and an OEM.

None of the domegtic producers manufacture the full line of copper pipe fittings. They outsource
some of their fitting requirements by purchasing from other domestic producers or by importing fittings from
the United States.

EXPORTERS/IMPORTERS

Elkhart, with its head office located in Elkhart, Indiana, is a wholly owned subsdiary of Amcast
Industrial Corporation of Dayton, Ohio. Elkhart, established in 1940, is one of the world's largest
manufacturers of wrought copper fittings with production facilities in Elkhart and Geneva, Indiana, and
Fayetteville, Arkansas. Copper fittings are marketed by Elkhart's Plumbing Products Divison to both
national and international accounts. US sdes are made to consgned warehouses, directly to large
independent sales representatives or to OEMSs.

The mgority of Elkhart's sales to Canada are to Amcast Indudtrid Ltd. (Amcast), a wholly owned
subsdiary. Amcast began importing copper pipe fittings in 1990. It markets the fittings nationdly from its
warehouse and digtribution facility in Burlington, Ontario. Elkhart dso sdlls directly to certain customersin
Canada.

Mueller, with its head office in Memphis, Tennessee, is dso a mgor manufacturer of copper pipe
fittings and arange of other copper and aluminum products. Mueller has plantsin the United States, Canada,
France and Great Britain. Copper pipe fittings are manufactured in Mueler's plants in Covington,
Tennessee, and Fulton, Missssippi, and by Streamline in Canada Mudler manufactures wrought copper
fittings and purchases cast fittings from Nibco.

Mudler’'s primary channels of distribution in the United States for the subject goods are plumbing
wholesdlers and buy-sdll agents. Secondary channels include hardware wholesders and retailers. Canadian
saes are made primarily through Streamline. Cdlo isMudler’ s only other Canadian account.
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Nibco, a privatdy owned company with its head office in Elkhart, Indiana, was incorporated
in 1904. 1t is the only US manufacturer of both wrought and cast fittings. Nibco adso manufactures plastic
fittings and plastic and meta vaves for commercid and indudtrid uses. Copper pipe fittings are
manufactured at its plants located in Stuarts Draft, Virginia, and South Glens Falls, New York. Nibco
digtributesfittingsin the United States through wholesders, retailers and agents.

Until January 1996, Nibco's Canadian sales were marketed through a subsidiary, Nibco Canada Inc.
(Nibco Canada). In January 1996, Nibco Canada was sold to NCI, which has an exclusve digtribution
agreement with Nibco to digtribute Nibco products. As a result of the sale, NCI has been deemed by the
Department of Nationd Revenue (Revenue Canada) to be a arm’'s length to Nibco. NCI distributes a full
line of flow control devices, including both metal and plastic pipe, fittings and vaves. NCI sdls copper pipe
fittings nationdly through wholesders.

In addition to the above-noted companies, copper pipe fittings are imported by BMI Canada Inc.
(BMI) of Boidbriand, Quebec, and C-B Supplies Limited of Burnaby, British Columbia BMI markets
copper pipe fittings nationaly from its purchases made from Asian sources and fittings purchased from a
Canadian importer. C-B Supplies Limited dso digtributes nationdly its purchases imported from European
and Asian sources.

SUMMARY OF THE 1993 FINDING

On October 18, 1993, the Tribunal found that the dumping in Canada of certain copper pipe fittings
for usein heating and plumbing applications, originating in or exported from the United States and produced
by or on behdf of Elkhart, Nibco and Mueller, their successors and assigns, had caused, was causing and
was likely to cause materid injury to the production in Canada of like goods. Excluded from the finding of
materia injury were the subject goods listed in Appendix A to that finding, as well as the subject goods
destined for air conditioning and refrigeration applications.

The Tribuna first determined that the production of like goods in Canada had suffered materia
injury. It noted that the Canadian market for copper fittings was in the midst of a recession in 1990. Cdllo,
Emco and Streamline supplied about 60 percent of the market from domestic production and close
to 20 percent with imports from the named exporters.

In 1991, market volume grew by 16 percent, but the value of sdes remained datic, reflecting
intengfied price competition and a drop in the price of copper. Total domestic production declined
by 41 percent. The demand left unfilled by the domestic producers was modtly filled by imports. Cdlo had
positive results in terms of sdes volume and market share, but its profitability fell sharply. Streamline
incurred substantia losses, and Bow aso recorded losses.

In 1992, market volume was gatic, but the value of sdes declined by 17 percent. Total domestic
production decreased by 15 percent. Imports from the three named exporters continued to grow, reaching
amog 75 percent of the market. Prices continued to be driven downward by fierce price competition. The
price eroson impacted negatively on al market participants, with Cello incurring losses for the firgt time
during part of the year and Streamline and Bow reporting Significant losses.

The firg haf of 1993 saw a dramatic turnaround. Cedlo’'s and Bow’s production increased
subgtantially, athough total demand for copper fittings fel by 24 percent, and imports plummeted. Prices
rose to pre-1990 levels after the Deputy Minister of Nationa Revenue (the Deputy Minister) confirmed
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sgnificant dumping margins. As aresult, Cdlo’'s market share increased by 10 percentage points compared
to the firg haf of 1992, and the market share of imports declined. The financia performance of the
three producersimproved sgnificantly.

The Tribuna next determined that there was a causa link between the materia injury suffered by
the production of like goods in Canada and the dumping found by the Deputy Minister. The Tribuna noted
that the materid injury suffered by the industry was primarily in the form of price erosion caused by dumped
imports in 1992 and the consequent impact on the industry’s production and sde of like goods and,
particularly, on theindustry’ sfinancia performance.

It was evident that prices were led down by Nibco Canada and Streamline in 1992. The average
sling price of imports by these firms declined below the average sdlling prices of domestic producers and
other importers. The price declines occurred at the same time as Nibco Canada and Streamline imported
unprecedented volumes, virtualy al of which were dumped, by an average margin of 47 percent. The
average sling prices of domegtically produced fittings declined by 16 percent in 1992. Also, Cdllo’'s sales of
domestically produced fittings dropped by 34 percent. The Tribund was convinced that, in a commodity
market where prices quickly align themsealves with the lowest price, dumping of the magnitude found by the
Deputy Minister had caused injury to the production of like goodsin Canada

In regard to the likdihood of materia injury, the Tribund was satisfied thet, in the absence of
protection, domesticaly produced copper pipe fittings were likely to face consderable downward price
pressure.

POSITION OF PARTIES

Parties Supporting a Continuation of the Finding

Counsd for two of the three domestic producers, Cello and Bow, argued in support of a continuation
of the Tribund’s 1993 finding. In evidence and testimony, they submitted that, in the absence of the finding,
dumping of copper pipefittings by the three US producersislikely to resume and that the Canadian industry
islikely to suffer materid injury asaresult of such dumping.

In addressing the question of a likelihood of resumed dumping, counsd for Cdlo submitted that the
Tribund is not required to establish that dumping is a certainty or very likely, but rather that it is more likely
than not. Counsd argued that severa factors indicate that dumping is likely if the finding is rescinded.
Among those factors were the initid margin of dumping of 47 percent determined by the Deputy Minister
in 1993 and the continued dumping since the finding. Moreover, counsd submitted that dumping continues
today, as evidenced by the fact that US price levels are higher than those in Canada, and that prevailing
exchange rates contribute to higher US price levels and, thus, a propendty to dump.

Counsd for Cello dso argued that differences in the market conditions between the United States
and Canada will cause US price levels to remain higher than Canadian price levels in the future and,
therefore, will necessarily lead to dumping. These differences include the US producers ability to regulate
price levels because of their aborate computer systems, superior distribution systems in the United States
which limit competition from Asian imports and the fact that there are fewer suppliersin the United States
and, therefore, less market disruption.
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Counsd for Cdlo argued that the Canadian market continues to be under substantia pricing
pressure. Copper pipe fittings are a commodity product marketed on the basis of price. As such, there is
customer resistance to price increases, and the evidence, in counsd’s view, shows that prices are likely to
decline in the future. Further, predictions of demand growth in Canada do not trandate into improved pricing
because the presence of subgtitute products and customer perceptions of gppropriate price levelsare far more
important than housing starts and congtruction activity. Counsd pointed to Bow's plansto begin sdlling at the
wholesde leve, which will increase price competition, competition from Asian imports and consgnment
sling arrangements, as additional evidence of the pricing pressuresin the Canadian market.

With respect to the US manufacturers, counsel for Cello noted that their cagpacity utilization rates
were even higher in the 1990-93 period than they are today and, yet, they were found to be injurioudy
dumping. In addition, growing competition from plastic subgtitutes and other non-subject goods, combined
with the fact that the US market for fittings is mature and indications of a coming decline in construction,
suggests that the US producers unused capacity will increase.

Counsd for Cello dso argued that the US producers have not effectively monitored pricing to avoid
dumping, but instead have engaged in various corporate manoeuvres to avoid the effect of the anti-dumping
enforcement.

Turning to the likeihood of materid injury caused by a resumption of dumping, counsd for Cello
submitted that price eroson in the range of 25 percent could ensue. In support of this view, counsd drew a
parale between the Cdifornian and Canadian markets which were clamed to be smilar in many respects.
Counsd noted that prices in the Cdifornian market were some 20 to 25 percent lower than in the rest of the
United States.

Given the price-sengtive nature of the market, counse for Celo argued that even a very smal
margin of dumping would result in logt sales by Cdllo. The combination of declining prices and lost sales
would have a negative impact on Cdlo's financid performance, would result in employment losses and
would prevent capital expenditures necessary to remove vulnerability to resumed dumping.

In argument, counsel for Bow adopted the arguments of counsdl for Cello and further submitted that
Bow, until recently, had been unable to take advantage of the anti-dumping protection afforded by the
finding. Of necessity, Bow had to consolidate the plastic segment of its business and to establish a new
product line. Having completed these projects, Bow now intends to increase its penetration of the market for
copper fittings and, to that end, has established definitive investment plans. However, without a continuation
of the finding, Bow is particularly vulnerable to renewed dumping, and its investment plans would be in
jeopardy. It was submitted that renewed dumping would result in a substantia loss of sales and profitability
and would render Bow’ s domestic production practicaly unviable.

With respect to the likelihood of a resumption of dumping, counsdl for Bow rejected the testimony
of the US exporters that their compliance costs in adhering to Revenue Canada s determinations have been a
magor burden. Counsd suggested that such costs are very low when compared to the amount of business
obtained in Canada. It was aso submitted that, dthough Elkhart did not participate in the hearing, it isnot a
disnterested player in the Canadian market. In counsd’s view, the evidence suggests that Elkhart will
continue to do whatever is required to continue its penetration into the Canadian market, including taking
market share and reducing its prices.
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Counsd for Bow argued that the evidence shows that the US exporters increased production
capacity for the subject goods between 1997 and 1998. During this time, their utilization rates declined,
while their inventories increased. As a consequence, the US exporters have subgtantialy increased the
availability of fittings that are now overhanging the Canadian market. Further, it was claimed that inroads
made by subgtitutable plastic products and the excessive number of competitors for copper pipe fittings sdes
in Canadawill result in arenewed dumping assault on the domestic market if the finding is rescinded.

Parties Supporting a Rescission of the Finding

Counsd for two of the named US exporters, Mueler and Nibco, as well as Mueller’s Canadian
subsdiary, Streamline, argued in favour of arescisson of thefinding.

Counsd for Mudler and Streamline argued that this review should not be about protecting Cello
from changes in market demand and from price competition, nor about protecting Cello from marketing
arrangements through consgnment inventories or other forms of inventory programs offered by its
competitors.

In addressing the likelihood of resumed dumping, counsd for Mueller and Streamline argued that
the World Trade Organization Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994* (the Anti-Dumping Agreement) contemplates that anti-dumping duties should be
terminated after five years unless there are compelling reasons for a continuation. Under the Anti-Dumping
Agreement, dthough not provided for in SIMA, any resumption of dumping must be clearly foreseen and
imminent which, it was argued, is not the Stuation in this review. The facts indicate that there has been
virtudly no dumping since the finding and that the smdl ratio of anti-dumping duties paid has been
de minimis. Moreover, the US exporters made scrupulous efforts to ensure that their exports were transacted
a norma values.

Counsd for Mudler and Streamline submitted that severa other factors lead to the conclusion that
thereis no likelihood of a resumption of dumping. The US market is buoyant, as reflected in the strength of
resdential, commercia and indugtria congtruction. This buoyancy suggests that the US demand for the
subject goods will continue to grow and will be sufficient to absorb industry production capacity. It was
claimed that Canada represents a very minor market for sales of the subject goods by the US producers and
that the Mexican market presents much better growth opportunities. Counsel adso submitted that, because
this is an industry with low fixed codts, there is no imperative for the US producers to maintain capacity
utilization a pesk levels, should demand decrease. Ingtead, the US producers would smply reduce a
production shift in response to any decline in demand. Counsd aso noted that there has not been any
dumping by the US producers in any other of the gpproximately 30 countries to which they export. Findly,
counsel suggested that the Canadian industry is not without recourse if dumping were to resume and that
there was sufficient evidence to support filing a new complaint with Revenue Canada

Counsd for Nibco argued that the industry chaos in the United States and Canada in the early 1990s
that led to the finding of injury no longer exists. The US producers now have strong management and, while
competition isfiercein the US market, the competition is based on economic redlity. Similarly, structurd and
management changes in Canada have resulted in a much stronger industry. Counsel noted that both Nibco
and Mueller have assduoudy attempted to avoid dumping since the finding. Further, Nibco took legd steps
in 1996 in order to manage difficulties associated with Revenue Canadd s application of section 25 of SIMA.
As a reault of the divestiture of Nibco Canada, there has been virtualy no dumping of Nibco fittings
snce 1996.

12. Signed a Marrakesh on April 15, 1994 (in force for Canada on January 1, 1996).
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Counsd for Nibco argued that current and forecast economic conditions in the United States and
Canada rule out the likelihood of resumed dumping. The US producers are operating at very high capacity
utilizetion levels, with the majority of production destined for sdein their home market. These companiesare
not export dependent and only 1 to 2 percent of their production is exported to Canada. US price levels for
copper pipe fittings are a historic highs and, therefore, there is no incentive to dump. With respect to the
Canadian market, it was claimed that imports of Nibco fittings and those of the other US producers are not
being sold at prices which should be of concern to the Canadian industry.

Counsd for Nibco argued that the Canadian indudtry is not vulnerable to a resumption of dumping.
Counsdl noted the extremely healthy margins and profits earned by the industry on sales of like goods. These
profits were contrasted with the low leve of invesments made by Cdlo in comparison with the amount of
money that it paid out in management bonuses. In addition, it was claimed that the evidence indicates thet the
Canadian producers are chasing market share amongst themselves and that Cello’s main competition iswith
Streamline' s sdes from its own domegtic production and not with US imports. Domestic production has
increased, there is no longer a dependence on imports, and the Canadian producers are well managed.
Moreover, demand is srong and is expected to remain srong, and prices, dthough having declined
by 10 percent between 1995 and 1998, continue to be strong when compared to the decline in copper prices.

Counsd for Nibco requested that, if the finding is continued, Nibco be excluded. In the dternative,
an additional 99 subject goods that Cello does not produce should be excluded in the event that the finding is
continued.

ANALYSIS

Section 76 of SIMA provides that, on completion of areview, the Tribuna shall rescind or continue,
with or without amendment, the order or finding. In making its decison, the Tribuna congders
two fundamental questions. It first determines whether there is a likdihood of resumed dumping. If the
Tribuna finds that there is no likdihood of resumed dumping, the finding is rescinded. If the Tribuna finds
that there is a likelihood of resumed dumping, it then determines whether such dumping is likely to cause
materia injury to the domegtic industry.

It was submitted by counsd for Cello and counsd for Bow that, in addressing whether there is a
likelihood of a resumption of dumping, the Tribunal should ask itself whether it is more likely than not that
dumping will take place. Counsel further referred to previous Tribunal orders, Review No. RR-97-004" and
Review No. RR-97-006,"* where the Tribuna opined that the clearly foreseen and imminent standard is not
gpplicablein areview under section 76 of SIMA. Counse submitted that subsection 2(1.5) of SIMA, which
provides, in part, that “the dumping ... of goods shal not be found to be threatening to cause injury or to
cause athreat of injury unless the circumstances in which the dumping ... of goods would cause injury are
clearly foreseen and imminent,” and that Article 3.7 of the Anti-Dumping Agreement, which provides, in

13. Gypsum Board Composed Primarily of a Gypsum Core, with Paper Surfacing Bonded to the Core,
Originating in or Exported from the United States of America, Order and Statement of Reasons,
January 19, 1998, at 13-14.

14. Certain Hot-Rolled Carbon Steel Plate and High-Strength Low-Alloy Plate, Heat-Treated or not,
Originating or Exported from Belgium, Brazil, the Czech Republic, Denmark, the Federal Republic of
Germany, Romania, the United Kingdom and the Former Yugoslav Republic of Macedonia, Order,
May 5, 1998, Statement of Reasons, May 20, 1998, at 17.
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part, that “[a] determination of athreat of materia injury shall be based on facts and not merely on dlegation,
conjecture or remote possibility” and “[t]he change in circumstances which would create a Situation in which
the dumping would cause injury must be clearly foreseen and imminent,” have no application in a review
under section 76 of SIMA. Counsd submitted that the events on which to rely to find that there is a
likelihood of resumed dumping need not be foreseen and imminent. Rather, the Tribuna mugt judge the
likely events based on the facts asthey will likely exigt absent afinding “over the near term.”

Alternatively, counsd for Streamline argued thet, in determining whether there is a likelihood of
resumed dumping, it is not Smply a question of whether it is more likely than not that dumping will teke
place. Counsd submitted that the Tribuna should apply the standard set out in Article 3.7 of the
Anti-Dumping Agreement such that, in order to find that there is a likdihood of resumed dumping, the
Tribunal would have to find that the resumed dumping is clearly foreseen and imminent and not based
on alegation, conjecture or remote posshility. Counsd referred to the Tribuna’s decisons in Review
No. RR-97-007" and Review No. RR-97-006, where the Tribuna stated that it was more concerned with
immediate factors than with more remote factors in looking & the issue of alikelihood of resumed dumping
and submitted that foreseeehility and imminence of resumed dumping drive condderation of thefactsin thiscase

The subgtance of Article 3.7 of the Anti-Dumping Agreement relates to an inquiry into threat of
injury and provides, in part, that “[t]he change in circumstances which would create a Stuation in which the
dumping would cause injury must be clearly foreseen and imminent.” The language of Article 3.7 is
reflected in subsection 2(1.5) of SIMA which rdates to inquiries under section 42 of SIMA. Section 76
of SIMA, which dedls with reviews, does not contain Smilar language. In the Tribund’ s view, subsection 2(1.5)
makes it clear that the Tribuna is required to apply the “clearly foreseen and imminent” standard in
consdering the question of threet of injury in an inquiry under section 42. There are no other Smilar
provisions requiring the Tribuna to gpply the same standard with respect to its andysis of either dumping or
injury in reviews under section 76. The Tribuna notes that Article 11 of the Anti-Dumping Agreement,
which deals with reviews of anti-dumping orders, does not contain a Smilar standard to that contained under
Article 3.

In determining whether there is a likelihood of resumed dumping and, if so, whether such dumping
is likely to cause materid injury to the domegtic indudtry, the Tribuna is of the view that the focus must be
on circumstances that can reasonably be expected to exist in the near or medium term as opposed to more
remote circumstances. As areault, in this review, the Tribunal has given more weight to forecasts and other
evidence relating to expected market conditions to the end of 1999 than to forecasts and evidence relating to
expected market conditions beyond that time. The Tribuna has dso given more weight in this review to
evidence regarding plans that are likely to materidize. In this regard, the Tribuna found the evidence from
the named exporting companies with respect to their future plans vis-avis the Canadian market to be more
persuasive than the evidence of the witnesses for the domestic industry who speculated as to what these
companies might do, absent the finding.

15. Certain Cold-Reduced Flat-Rolled Sheet Products of Carbon Steel (Including High-Strength
Low-Alloy Steel) Originating in or Exported from the Federal Republic of Germany, France, Italy, the
United Kingdom and the United States of America, Order and Statement of Reasons, July 28, 1998.
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Likelihood of Resumed Dumping

In assessing the likdihood of a resumption of dumping, the Tribunal considers arange of factorsto
understand what market conditions for the subject goods are likdly to be, absent the finding. Such factors
include: market conditions in the exporting countries, including prices and changes in production capacity
and utilization rates by foreign producers, likely future market conditions for the subject goods in the
exporting countries; the potentia for exports to third-country markets and whether the foreign suppliers have
dumped in third-country markets, what market conditions are likely to be in the Canadian market; the volume
and vaue of exports by foreign suppliers in the Canadian market since the finding; and whether there has
been dumping during the period of the finding and, if so, by what margins.

The Tribuna’ s reasons for itsfinding in 1993 clearly set out the tumultuous market conditions which
exiged in the early 1990s, due largdly to the recesson and mgor structura changes occurring in the US and
Canadian markets. Witnesses for Mudler and Nibco confirmed that conditions were particularly difficult
during this period in both the Canadian and US industries. The witnesses referred to chaotic conditions
among the three producers due to financial and management weaknesses and the turbulence which resulted
in the two markets'

Evidence in this review suggests that the chaotic conditions which led to dumping in 1992 no longer
exig. Management within the US industry is now gtable, financial results are strong, and marketing is
conducted in an orderly fashion."” Moreover, the evidence indicates that the market for copper pipefittingsin
the United States has shown significant growth, athough data on prices show a gradua decline over the
period of review.’® However, other evidence and testimony indicate that the price of inputs has decreased
even faster. As the price of copper declined from 1995 onwards,*® the spread between the sdlling price of
copper pipe fittings and the cost of copper, which accounts for as much as 60 percent of production cogts,
increased. According to testimony, the US producers are, and strive to be, very profitable. In particular, the
witness for Nibco testified that net profit levels of 10 percent earned on sales of the subject goods generated
returns on equity which far exceed returns on equity for US manufacturing in general 2°

The Tribuna is cognizant of the many views and prognogtications presented with respect to
forecadts for the US economy and for the demand for copper pipe fittings over the next severd years. While
such forecasts are, by their very nature, speculative, the evidence persuades the Tribund that, in the shorter
term, at least through 1999, domestic demand in the US economy is likely to remain strong. The evidence
and testimony point to strong residential and commercia construction over the near term® which will likely
continue to provide solid demand for copper pipe fittings in the United States and which will likely dlow the
US producers to maintain capacity utilization rates at very high levels.

16. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 478 and VVal. 3, August 20, 1998, at 605-607.
17. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 478 and VVol. 3, August 20, 1998, at 612.

18. Protected Pre-Hearing Staff Report, June 3, 1998, Tribund Exhibit RR-97-008-6 (protected),
Adminigtrative Record, Vol. 2 a 80 and 82.

19. Exporter’s Exhibit H-2 (protected) at 9, Adminigtrative Record, Vol. 14A.

20. Transcript of Public Hearing, Vol. 3, August 20, 1998, at 612-13 and 617-18.

21. Transcript of Public Hearing, Vol. 2, August 19, 1998, a 466-67; and Manufacturer’s Exhibit C-22,
Adminigtrative Record, Vol. 11B.
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Data submitted by the three named US exporters indicate that an additiona 6.0 million pounds of
production capacity was added between 1995 and 1997 and a further 1.5 million pounds was added in the
first quarter of 1998.% Given the size of the Canadian market, these additions to production capacity alone
are more than sufficient to supply the entire Canadian market demand. Further, dthough the US producers
operated a very high utilization rates during the period of review, the Tribuna notes that utilization rates
declined somewhat in the first quarter of 1998, while inventory levels increased. The Tribund is not
convinced, however, that these factors, if congdered in isolation, would lead to a resumption of dumping if
the finding were rescinded. In addition, the evidence suggests that a downturn in demand would not create
an imperative for the producers to continue operating a high utilization rates. This is an industry with
relatively low fixed codts. If sdes decline, the indudtry is likely to reduce or diminate a production shift in
order tzg maintain prices rather than attempt to maintain high throughput and sdll the product at lower
prices.

The Tribund adso notes that, athough US production of copper pipe fittings is geared for the
US market, anot indggnificant share of production is destined for export markets. In this regard, shipmentsto
Canada represent less than 2 percent of total US production. Also, and as noted earlier, the three producers
together export to roughly 30 other markets. Many of these markets have growing demands and price levels
which are as high as or higher than price levels in Canada®® In short, given the strong level of demand in
the US market and growing export markets, it does not appear to the Tribund that there is an imperative for
the three US producers to seek increased saes in the Canadian market at dumped price levels. The evidence
a0 reveds that none of the companies have had anti-dumping actions taken againgt their shipments in any
other country.

The Tribuna aso notes the evidence and testimony with respect to demand for subgtitute products
which, counsel for the domestic industry argued, would result in growing excess capecity in the
United States. In the Tribund’s opinion, a review of the evidence and testimony does not indicate that
subdgtitute products, principaly plastic substitutes, have displaced or will displace the demand for copper pipe
fittings to any sgnificant degree over the next few years. The evidence suggests that plagtic substitutes have
made inroads in certain regional markets in the United States. However, copper tubing and, by correation,
copper pipe fittings, have maintained a dominant position in the US market despite predictions of growing
demand for plastic subgtitutes. A recent study of the US demand for copper tubing notes that “ Over the last
decade, copper’s market share has declined between 1-2 percent, and over the course of the last 20 years,
copper has never declined at the rate that contractors anticipated.>”

The Tribund has aso looked a what conditions might be in the Canadian market for pipefittingsin
the near future. The evidence before the Tribunal isthat, in the first quarter of 1998, there was some decline
in prices for copper pipe fittings in Canada and that, for the first time since the finding has been in place,
some prices were below those of the United States. Furthermore, the Tribunal heard evidence thet it islikely
that, with or without a finding, prices will decline further in Canada®® in the near term. Taking into account

22. Public Pre-Hearing Staff Report, June 3, 1998, Tribuna Exhibit RR-97-008-5, Adminigtrative Record,
Vol. 1A a 73-74.

23. Transcript of Public Hearing, Vol. 3, August 20, 1998, at 676-79; and Exporter’s Exhibit H-2
(protected) at 38-39, Adminigtrative Record, Val. 14A.

24. Transcript of In Camera Hearing, Vol. 3, August 20, 1998, at 283-34.

25. Manufacturer’ s Exhibit A-67 at viii, Adminigrative Record, Vol. 11.1.

26. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 348.
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these projected further declines in prices, and absent a finding, the likelihood that some sales of copper pipe
fittings by the three named exporterswill be at dumped pricesisincreased.

The Tribunal notes that Nibco, Mudler and Elkhart, the three named exporters, have maintained a
sgnificant presence in the Canadian market for copper pipe fittings despite the finding. Data submitted by
Revenue Canada’” indicate that anti-dumping duties have been assessed against imports of the subject goods
in each year gnce the finding. In the Tribund’s view, the assessments have been a alow levd in relation to
the total value of shipments made since 1993. With the exception of 1995, the weighted ratio of
anti-dumping duties to the value of importations has been in the range of 3 percent.

The ratio of anti-dumping duties reached a high of 9 percent in 1995, due largely to assessments
made againgt imports by Nibco Canada In 1996, Nibco sold Nibco Canada to NCI. Because Revenue
Canada determined that Nibco and NCI were not related parties, imports of Nibco fittings by NCI were no
longer subjected to the congtraints of export price determinations pursuant to section 25 of SIMA. Since the
divedtiture of Nibco Canadain early 1996, the data indicate that assessments of anti-dumping duties against
fittings exported by Nibco have been indgnificant.

The average amount of anti-dumping duties assessed on imports of fittings produced by Elkhart
snce the finding has aso been very low and, in 1996 and 1997, was less than 1 percent of the value of
imports. Average anti-dumping duty assessments on imports of fittings produced by Mudler were
somewhat higher than those on shipments by Nibco and Elkhart, but less than the average of 3 percent of the
total value of imports for fittings produced by the named exporters®® The data show that, in certain periods,
a dgnificant proportion of the anti-dumping duty assessments were made on shipments of fittings by
exporters that had purchased the subject goods produced by one or more of the named US producers®
These shipments accounted for less than 2 percent of total imports. These other exporters refused to
co-operate with Revenue Canada and, thus, did not have specific normd vauesin place. In these ingtances,
norma vaues were determined under section 29 of SIMA, based on the export price advanced
by 133 percent.

The evidence suggests that a significant proportion of the anti-dumping duty assessments were
made on new items that were imported without norma values having been determined by Revenue Canada.
In those ingtances, norma vaues are determined under section 29 of SIMA, based on the export price of the
goods advanced by 133 percent. The Tribund notes that, in the first haf of 1998, dmogs dl of the
anti-dumping duties assessed against Streamline imports resulted from the advance under section 29.%° Such
assessments may be appealed.®*

The Tribund is persuaded that the exporters made reasonable efforts to ensure that dumping did not
occur. Witnesses for Mudler and Nibco tedtified as to the monitoring systems that have been established to

27. Tribunal Exhibit RR-97-008-4 (protected), Adminidirative Record, Vol. 2 &t 6.

28. Ibid.

29. Ibid. In 1997, for example, 61 percent of anti-dumping duties were assessed againgt such imports.

30. Manufacturer’ s Exhibit C-12 (protected), Administrative Record, Vol. 12B.

31. Importers may apped assessments pursuant to the rdevant provisons of SIMA. Consequently, the
amount of anti-dumping duties assessed for 1997 and 1998 may include those that qudify for refund when
information is provided to Revenue Canada which will alow the determination of specific norma values.
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ensure that sales to Canadawould be made at the normal value levels determined by Revenue Canada.® It is
clear that the nature of the administration process makes it virtualy impossible to ensure 100 percent
compliance, epecidly when dedling with such a vast array of products. Revenue Canada has conducted
seven norma value and/or export price reviews since the finding. Moreover, the number of copper pipe
fittings for which normal values have been determined has increased consderably since 1993. Prior to the
most recent review completed in June 1998, Revenue Canada had established over 4,000 specific normal
values for fittings produced by the three exporters ®

The difficulty of administering normal vaues on such awide array of items is compounded by the
gpplication of section 25 of SIMA to caculate export prices on sales between the named exporters and their
Canadian affiliates. The witness for Streamline testified that the profit margins which Revenue Canada
determined must be met for each sale of fittings imported from Mudler in each review period represented a
moving target. Because the profit margins were condantly changing and, in some cases, gpplied
retroactively, the witness claimed that it was difficult, if not impossible, to ensure that no dumping would
occur.® 1t appears that these difficulties in the administration of export prices provided sufficient impetus for
Nibco to seek dternative marketing arrangements in Canada which would provide more certainty in its
pricing for the Canadian market.®

The preceding andlyss of dumping during the period of the finding, dbet a minimum levels,
indicates to the Tribund that, without the vigilance of scrupuloudy exporting at norma vaues, there is a
likelihood that products will be dumped in the Canadian market, especialy if prices in the Canadian market
continue on the present trend of being lower than US prices.

Inthefind analyss, an examination of the evidence on future competition in the Canadian market for
cast pipe fittings leads the Tribund to believe that dumping is likdly to occur, asent the finding. In
cross-examination, awitness for Streamline tetified that the company was a a competitive disadvantage on
its sdes of cast fittings. For contractud and lega reasons, Streamline is required to purchase its cast
requirements from its parent company, Mueller, which, in turn, is required to purchase its cast requirements
from Nibco.*® Because Streamline purchasesiits cast fittings from a related company, Streamline must el at
minimum profit margins periodically determined by Revenue Canada, pursuant to section 25 of SIMA.

Streamline claimed that it wanted the finding rescinded because, a present, it cannot compete with
imports of Adan cagt fittings which are sdling in Canada at price leves that are some 4 percent below
Streamling's prices™®” It is dso clear that Streamline is a a competitive disadvantage against NCI's sdles of
Nibco cadt fittings, since NCI is not constrained by the profit margin requirements of section 25 of SIMA.
Similarly, Streamline is dso a a competitive disadvantage againg sdes by Cdlo, which produces cast
fittings domestically and which, therefore, can meet any price-competitive stuation. Given these competitive
disadvantages, Streamline would, if the finding were rescinded, likely sdll cast products at dumped pricesin
the Canadian market given the ability to dter the minimum profit congraintsimposed by section 25 of SSMA. The
Tribunal aso notesthat, if the finding were rescinded, Streamline would take an overal gpproach to ensuring

32. Transcript of Public Hearing, Vol. 2, August 19, 1998, a 478-79 and 527-28 and Val. 3,
August 20, 1998, at 625; and Exporter’ s Exhibit H-1 at 28-30, Administrative Record, Vol. 13A.

33. Tribuna Exhibit RR-97-008-4 (protected), Adminigirative Record, Vol. 2 a 3.

34. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 338-39.

35. Transcript of Public Hearing, Vol. 3, August 20, 1998, at 618-23.

36. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 355-57.

37. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 369.



Canadian International Trade Tribunal -15- RR-97-008

profitability rather than an item-by-item approach® and thet, therefore, certain items would inevitably be
dumped.

In light of the foregoing, particularly the likelihood of cagt pipe fittings being dumped by a mgor
exporter, as well as the inherent difficulty of ensuring that the vast array of imported products are not
dumped when pricesin Canada are likely to continue to be below US prices, the Tribunal concludes that, on
baance, there is a likdihood of resumed dumping of copper pipe fittings in Canada. In view of this
conclusion, the Tribunal now turns to the question of whether there is a likelihood of materid injury to the
domestic industry which might be caused by aresumption of dumping.

DOMESTIC INDUSTRY

Given the fact that there is a relationship between one of the mgjor producers and a named exporter
and that producer did not support a continuation of the finding, the Tribuna, a the commencement of the
hearing, asked counsel and witnesses to clarify about which producers they were speaking when referring to
the domedtic industry. Counsdl were also asked to address, in argument, the issue of how the domestic
industry should be defined for the purposes of assessing alikdihood of materid injury in thisreview.

Counsd for Cdlo and counsd for Bow argued that a mgjor proportion does not mean 50 percent of
domestic production. Rether, a mgor proportion is a sgnificant proportion of domegtic production. In
counsd’s view, Cello and Bow do represent amgjor proportion of domestic production, and they should be
consdered the domestic industry for the purposes of the Tribuna’s review. Streamline, counsal submitted,
should be excluded from the domestic industry for the following reasons. Streamling' s business objectives
and views as to the finding are the same as those of Mueller, a named exporter and Streamline's parent
company; the witness for Streamline indicated that the company wanted to source goods which would be
dumped from Mudler, if the finding were rescinded; Streamline is not seeking the protection of SIMA which
is contrary to the objectives of SIMA; and SIMA ought not to be used as a sword againgt other Canadian
producers.

Counsd for Streamline submitted that subsection 76(2) of SIMA does not refer to the term
“Canadian production.” Counsd referred to the Tribund’s finding in Inquiry No. NQ-93-001 and submitted
that the Tribuna did not exclude Cello from the domestic industry at that time on the basistheat it was dso an
importer because “companies are 0 closdy integrated with North American producers and ... companies
have reationships almost without exception with American companies, it would be rather foolish to exclude
a Canadian company from the remedies it is entitled to seek under SIMA because it has elther an import
relationship or an equity relationship with a U.S. company.>*” Finally, counsdl pointed out that Cello did not
object to Streamling' s participation in the origina inquiry and only opposes Streamline' s participation in this
review because Streamline opposes continuation of the finding rather than remain neutra as it did in
the 1993 inquiry.

Section 2 of SIMA defines “domestic industry,” in part, asfollows.

the domestic producers as a whole of the like goods or those domestic producers whose collective
production of the like goods condtitutes amgjor proportion of the total domestic production of the like
goods except that, where a domestic producer is related to an exporter or importer of dumped or
subsidized goods, or is an importer of such goods, “domedtic industry” may be interpreted as
meaning the rest of those domestic producers.

38. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 386 and 451.
39. Transcript of Public Argument, Vol. 4, August 21, 1998, at 753.
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Subsections 2(1.2) and (1.3) of SIMA further provide asfollows:

(1.2) For the purposes of the definition “domestic industry” in subsection (1), a domestic producer
isrelated to an exporter or an importer of dumped or subsidized goods where
(a) the producer either directly or indirectly contrals, or is controlled by, the exporter or importer,
(b) the producer and the exporter or the importer, as the case may be, are directly or indirectly
controlled by athird person, or
(c) the producer and the exporter or the importer, as the case may be, directly or indirectly control
athird person,
and there are grounds to believe that the producer behaves differently towards the exporter or
importer than does a non-related producer.

(1.3) For the purposes of subsection (1.2), a person is deemed to control another person where the
firdt person is legaly or operationdly in a postion to exercise restraint or direction over the other

person.

It is well established that the word “maor” in relaion to a major proportion of the total domestic
production of like goods means “significant” rather than the more precise mathematical sense of more than
one haf.* It is dso well established that the Tribuna has the discretion to exclude from the domestic
industry a domestic producer that isrelated to an exporter or importer of dumped or subsidized goods or that
isan importer of such goods.**

The Tribund is satisfied that Mueller controls Streamline and that Mudler and Streamline are,
therefore, “related” for the purposes of paragraph 2(1.2)(a) of SIMA. The evidence shows that Streamlineis
a wholly owned subsdiary of Mudler, that corporate decisons concerning Streamling's investments and
production are made by Mudller, that Mueller has established certain stipulations for the purchases of cast
pipefittings by Streamline and that Mudler establishes the prices for slesto Streamline.

However, on the basis of this rdationship done, the Tribuna finds no compelling reason in this
review for excluding Streamline from the domestic industry. In the Tribund’ s view, the evidence shows that
Streamline manages its day-to-day operations in a manner which is independent of Mudler and that its sdles
in Canada over the period of review were predominantly from domestic production. The Tribunal was not
presented with persuasive evidence to indicate that Streamlineg' s production would cease if the finding were
rescinded. On the contrary, the evidence shows that, since the finding, management & Streamline and
Mudler has changed and that significant investments have been made to expand Streamline' s production of
copper fittings. The Tribund is, therefore, satisfied thet, in the near or medium term, Streamline's strategy
for Canadian production is not going to change.

40. Japan Electrical Manufacturers Association v. The Anti-Dumping Tribunal, 12 C.E.R. 260, Action
No. A-1096-84, October 17, 1986. Also, see McCulloch of Canada Limited and McCulloch Corporation
v. Anti-dumping Tribunal, [1978] 1 F.C. 222 at 225.

41. See, for example, The Dumping in Canada of Refined Sugar Originating in or Exported from the
United States of America, Denmark, the Federal Republic of Germany, the Netherlands, the United
Kingdom and the Republic of Korea, and the Subsidizing of Refined Sugar Originating in or Exported
from the European Union, Canadian Internationd Trade Tribunal, Inquiry No. NQ-95-002, Findings,
November 6, 1995, Statement of Reasons, November 21, 1995, at 17.
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Streamline accounted for the mgority of the total domegtic production of copper pipe fittings for
domestic consumption over the period of review. Streamline imports a limited range of the subject copper
pipe fittings from its parent, Mueller, to complete its range of product offerings. However, when compared
to the volume produced for domestic consumption, imports by Streamline represented a small percentage of
its tota sales of copper pipe fittings in Canada and about 1 percent of Mudler's totd US production.
In addition, Mudller exports to Cello, another domestic producer. Moreover, the Tribuna is not persuaded
that, for the purposes of this case, the fact that Streamline imports from Mudler should be an important
factor in consdering whether or not to exclude it from the domestic industry. The nature of the industry and,
more particularly, the fact that producers can only produce limited product ranges cost effectively have
resulted in a Situation where producers, including Cello, rely on importsto complete their product range. This
wastrue at the time of the finding and continues to be the case, abeit to alesser extent, since the finding.

With respect to resumed dumping of cast fittings, which Streamline does not produce, but which are
produced by Nibco and imported by Streamline from Mudler as part of an agreement between Nibco and
Mueller, the Tribund is of the view that such imports are likely to be relaively modest when compared to
Streamline s sdesin Canada from its domestic production.

Teking into account al of these factors, the Tribunal is not persuaded that it should exclude
Streamline from the domestic industry for the purposes of thisreview.

In light of its decison not to exclude Streamline from the domestic industry, there is no need for the
Tribuna to consder whether Cello and Bow, on their own, congtitute a mgjor proportion of the domestic
production. Streamline, Cdllo and Bow account for al domestic production and congtitute the domestic
industry for the purpose of the Tribund’s consderation of whether there is a likelihood of injury from
resumed dumping.

Likelihood of Material Injury

In congdering the question of materia injury to the domestic industry in areview, the Tribund may
consder arange of factors, including changes in market conditions since the finding, the recent and likely
future performance of the domegtic industry and the likely volume and prices of dumped imports, taking into
account market conditions in the exporting country and in Canada.

In addressing the question of materia injury to the domestic industry in its 1993 finding, the Tribuna
noted the difficult market conditions of the early 1990s caused by the recession and mgjor structura changes
which were occurring in the domestic market at that time. Fierce price competition drove prices down to a
level where imports from the named exporters were found by the Deputy Minister to be dumped by an
average margin of 47 percent during the period of investigation. A consderation of these and other factorsin
the market led the Tribuna to find that the domestic industry, in generd, and Cdlo, in particular, had
auffered materid injury, primarily in the form of loss of production and sdes, price eroson and loss of
profitability.

By contrast to the very difficult market conditions which exigted in the early years of the decade, the
evidence in this review, which looked a market factors commencing in 1995, indicates that domestic market
conditions have stabilized and that the hedlth of the domestic industry has improved substantially. Data
collected for the 1993 inquiry do not alow for adirect comparison with the data collected for thisreview due
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to a difference in product coverage.** However, areview of the trends for key economic indicators between
the two periodsis reveding.

Between 1992 and 1995, domestic production of copper pipe fittings grew sharply, due largely to
increases in production by Streamline. Over this period, the impact of the finding is evident, as imports from
the named US exporters fdl dramatically, with a consequent large increase in market share held by the
domedtic industry. Average industry sdlling prices more than doubled, while average import selling prices
more than tripled. The combination of growing sdes and higher prices resulted in a Sgnificant turnaround in
the financid performance of the domestic industry. The negative indugtry financia returns in 1992 had,
by 1995, been trandated into a net profit of 38 percent of net sales. Other economic indicators dso showed
similarllsgains between 1992 and 1995, including substantial increases in industry exports and employment
levels.

Turning to the current review period, the economic indicators suggest that the performance of the
domedtic industry since 1995 continues to be postive. Between 1995 and 1997, domestic production
increased due to production gains by Celo. During this period, domestic market volumes increased
by 24 percent, to 4.3 million pounds, while sales from domestic production increased by 30 percent. Industry
market share fell by 5 percentage points over the three-year period, but remained at close to 70 percent of
totad market demand throughout the period of review. The indicators so show that, athough industry
average sdling prices fell over the period, the industry maintained solid financid results on domestic sdes.
Aswell, industry export sales remained strong and very profitable.

Data for the first quarter of 1998 showed a weakening in market demand when compared to the
firgt quarter of 1997. Tota market sales volume fdl by 11 percent, while industry sales fell by 16 percent.
Industry sdles declines in the domestic market were offset somewhat by increased export sdes. However,
while lower domestic market sales resulted in a decrease in profits for the industry compared to 1997, profits
continued & very hedlthy levels**

The Tribund is persuaded that, having benefited from five years of protection afforded by the
finding, the industry is now on a solid financid footing. Consolidated industry financid datareved that sales
of copper pipe fittings throughout the period of review were highly profitable. Gross margins gpproaching
50 percent of industry sles and net profitsin the 30 to 40 percent range suggest that industry financia results
have been outstanding. The data show that all three producers have shared in this financid success and,
athough profits declined somewhat in the first quarter of 1998, the companies continued to earn very hedthy
profits. The data <o reved that, for Cdlo and Streamline, gross margins and profits earned on sdes of
copper fittings far exceed gross margins and profits earned on the sales of other products marketed by the
two companies.

Moreover, the export performance of both Cdlo and Streamline has been very favourable. Cdlo,
which only began exporting copper pipe fittings in recent years, now devotes an increasingly sgnificant

42. The Tribund’s 1993 inquiry included copper pipe fittings which were subsequently excluded from the
finding of materid injury. Accordingly, data collected for this review do not include the range of products
which were excluded by thefinding.

43. Protected Pre-Hearing Staff Report, June 3, 1998, Tribuna Exhibit RR-97-008-6 (protected),
Adminigtrative Record, VVol. 2 a 86-87.

44. \bid.
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proportion of its production to export markets, in particular to the United States. Cello’'s export sdes
generated significant profits throughout the review period and, with the expansion of its distribution network
in the markets that it serves, the Tribuna has no doubt that export sales will continue to make a mgor
contribution to the company’s future financia podtion. Similarly, exports of metric Sze fittings by
Streamline, which account for the mgjority of the company’s production, have returned very hedlthy profits.
Bow does not export copper pipefittings.

The Tribund notes that Cello and Streamline made significant capital investments over the period of
review which alowed the companies to expand their product lines and improve production efficiencies. Asa
result of these investments, imports of US-produced fittings by the two companies fell by nearly 50 percent
between 1995 and 1997. Given the short-term plans by both Cello and Streamline to further increase capitd
investments,® the Tribund is of the view that the competitive strength of the two companies will be
enhanced.

With respect to Bow, the Tribunal notes that the company has devoted its efforts to strengthening its
competitiveness in plagtic products and other non-subject fittings. Bow argued for a continuation of the
finding on the grounds that it intends to expand its production of copper pipe fittings. However, Bow's
evidence did not show that it has firm plans or has made financia commitments which would persuade the
Tribunal that production of a broader range of copper pipe fittings is likely to occur in the near or medium
term. Data submitted by Bow with respect to forecasted capital investments in 1998 and 1999% do not
convincethe Tribund in thisregard.

Within this overview of the market for copper pipe fittings, the Tribuna now addresses the question
of alikdihood of materia injury caused by aresumption of dumping. A key consderation in this andyssis
the recent trends and future price prospects for copper pipefittingsin the Canadian market, aswell asfactors
underlying recent and projected price movements.

The Tribund heard considerable evidence and testimony with respect to price levelsin the Canadian
market and the reasons why prices have been declining in recent periods. In considering this matter, the
Tribuna has carefully reviewed the pricing data contained in the staff report, as well as evidence submitted
during the course of the review.

The data show that weighted average industry sdlling prices fell from dmost $8.00/1b. in 1995
and 1996 to $6.78/Ib. in 1997, but increased dightly in the first quarter of 1998 when compared to the
corresponding period of 1997. Within the industry, Cdlo's weighted average prices were down marginaly
in 1998 compared to 1995, while weighted average prices by Streamline and, to a lesser degree, by Bow
were down sharply in 1998 compared to 1995. The data dso show that the weighted average prices of
imported fittings from the named US exporters declined, but that these salling prices were roughly $3.00/1b.
higher than prices obtained on domestically produced fittings.*’

45. Ibid. at 59-60.
46. Ibid.
47. Ibid. at 41.
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The Tribund aso reviewed pricing data on sales of severd large volume items on an aggregate basis
and to specific wholesale accounts.*® The aggregate data confirm the decline in market prices, but show that
sdes from domegtic production were consstently made at prices sgnificantly lower than sales made from
US imports. As well, a review of sales to specific wholesale accounts'™ suggests that, in the few instances
where there was competition with US imports, industry selling prices were generdly lower than prices of
US imports. In the Tribuna’s view, for the most part, the competition for sales to these accounts occurred
between Cdlo and Streamline from their domesticaly produced fittings. Moreover, with few exceptions,
Streamline' s prices to these accounts were Sgnificantly lower than Cello’'s selling prices.

Cdlo claimed that price declines since 1995 have largely been due to the aggressive pricing activities
of the US exporters and their Canadian importers. Thereis no doubt that US imports have continued to play
a sgnificant role in domestic market price competition. However, this competition has been maintained
generdly a undumped price levels.

In the Tribunal’ s view, the price declines are due largely to other factors. In thisregard, the evidence
indicates that copper prices fell by amost 50 percent between 1995 and 1998.%° Copper tubing and, in the
case of cast fittings, copper ingots account for virtudly al of the materia cogts in the production of copper
fittings. With rapidly declining material costs, it is clear that the high price levels of 1995 and 1996 could not
be sustained. Aswell, the evidence suggests that there has been growing competition from offshore imports,
particularly cast fittings originating in Taiwan, and increasing compstition from plagtic subgtitutes. The
Tribund is of the opinion that these other factors and the aggressive price competition between Cello and
Streamline on domegtically produced fittings had a much greater impact on the domestic market price
declines than did competition from US imports.

The evidence suggests that the price decline has been, a least temporarily, arrested. In May 1998,
major market players, including Cello and Streamline, indtituted an 8 percent price increasse, an increase
which appearsto be holding.>* However, in the longer term, the evidence and testimony of witnesses suggest
that prices are likdly to decline further. In this regard, Cello argued that Canadian prices could decline by
about 25 percent, absent the finding. In support of its clam, Cdlo noted the smilarities between the
Canadian market and the Californian market, where prices in the latter have falen by upwards of 25 percent.
Further, CSe;IIo argued that customers expect that prices will decline by 20 to 30 percent, if the finding is
rescinded.

The Tribund is not persuaded that price declines of the magnitude suggested by Cdlo will
materidize in the Canadian market. The evidence suggesting that the Cdifornian market is not unlike the
Canadian market is, in the Tribund’s view, insufficient to be indicative of price trends in Canada.

48. The data included sdles and prices for five benchmark items. These items accounted for more than
one haf of industry volume sales in 1997 and the first quarter of 1998, but only about 15 percent of sdes
from US imports during this period. Protected Pre-Hearing Staff Report, June 3, 1998, Tribuna
Exhibit RR-97-008-6 (protected), Administrative Record, Vol. 2 a 89-101.

49. The Tribund reviewed pricing data to eight large wholesale accounts. These accounts represent the vast
majority of copper pipefitting purchases made in the Canadian market.

50. Public Pre-Hearing Staff Report, June 3, 1998, Tribund Exhibit RR-97-008-5, Administrative Record,
Vol. 1A at 20.

51. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 556-57.

52. Manufacturer’ s Exhibits A-2 at 53-54 and 67 and A-72, Adminigtrative Record, Val. 11.
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Significantly more comparative data on such matters as historicad price movements, product mix and
consumer behaviour would be needed to make this determination.

The testimony of the witness for Streamline suggests that prices may decline in the range of 5
to 10 percent in the future, with or without the finding in place® A consideration of price movements in the
Canadian market over the period of review, as well as forecasts for domestic market demand, leads the
Tribuna to believe that moderate price declines, as suggested by Streamline, as opposed to the large declines
predicted by Cello, are more likely to occur. Cello claimed that market growth has been moderate, but that
demand forecadts lead it to believe that market conditions are a or will return to the levels that prevailed in
the early 1990s> While forecasts are, by nature, speculative, the Tribund is of the view tha,
notwithstanding the current ingtability in financia markets, demand for copper pipe fittings is likey to
continue to be strong in the near future, given the current strength of the Canadian economy and projections
for the growth of residential, commercia and industria construction.>

The Tribund notes that imports of US fittings continue to have a sgnificant presence in the
Canadian market. However, areview of the evidence suggests that a considerable proportion of the imports
consist of fittings which are higher-priced, lower-volume items.® Cello and Streamline continued to import
the subject goods from US producers during the review period in order to fill out their product lines.
However, as the domestic producers continued to expand their production range, they placed lessreliance on
imported product. In this context, any dumping by the three named exportersislikely to be limited to asmal
volume of products and is not likely to significantly affect pricing in the Canadian market for copper pipe
fittings.

Having carefully considered the evidence and testimony, the Tribuna expects that the US exporters
will continue to closdly monitor their exports to Canada to minimize dumping. In addition, the Tribund’s
andydss of market conditions in the United States concluded that the three named exporters have little
incentive to dump in Canada. Although the evidence suggests that Streamlineis likely to offer imported cast
fittings at dumped prices, the Tribund believes that such dumping, if it does occur, will be intermittent and
not at volumes and prices which would disrupt the domestic market. The Tribuna notes that Streamling' s
sdles of imported cast fittings represent less than 5 percent of itstotal domestic sales of copper pipefittings.>’
Such sdes dso represent less than 2 percent of the domestic industry’s sdles in Canada from domestic
productionin 1997.

A continuation of current trends in the Canadian market for copper pipe fittings, and especidly a
further decline in prices, is likely to lead to some decline in the future financia performance of the domestic
industry. However, the Tribund is persuaded that, notwithstanding these price declines, the domestic
industry’s overdl performance is likely to continue to be strong. More importantly, the Tribund is of the
view that other factors, particularly the intense price competition among the domestic producers, rather than
any dumping by the US producers, are likdy to be the mgor contributing factors affecting the industry’s

53. Transcript of Public Hearing, Vol. 2, August 19, 1998, at 348.

54. Manufacturer’s Exhibit A-45 at 7, Administrative Record, Vol. 11.1.

55. Tribunad Exhibit RR-97-008-31, Adminigtrative Record, Vol. 1A a 118, and Manufacturer’s
Exhibits C-16 and C-21, Administrative Record, Vol. 11B.

56. Tribuna Exhibit RR-97-008-37A, Administrative Record, Val. 1A at 130.2.

57. Manufacturer’ s Exhibit C-28 (protected), Administrative Record, Vol. 12B.
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performance in the near future. Consequently, the Tribuna is not persuaded that a resumption of dumping is
likely to cause materid injury to the domestic indudtry.

CONCLUSION

For the foregoing reasons, the Tribunal concludes that there is alikelihood of resumed dumping, but
that such dumping is not likely to cause materid injury to the Canadian industry, and hereby rescinds the
finding.
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