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TRIBUNAL: LYLE M. RUSSELL, Presiding Member
ANTHONY T. EYTON, Member
ROBERT C. COATES, Q.C., Member

STATEMENT OF REASONS

BACKGROUND

This is a review, under subsection 76(2) of the Special Import Measures Act' (SMA), of the
finding of materia injury made by the Anti-dumping Tribuna (the ADT) on June 4, 1984, in Inquiry
No. ADT-4-84, and the finding of materid injury made by the Canadian Import Tribund (the CIT) on
April 18, 1986, in Inquiry No. CIT-16-85, continued without amendment by the Canadian Internationa
Trade Tribuna (the Tribuna) on September 14, 1990, in Review No. RR-89-010, concerning whole
potatoes with netted or russeted skin, excluding seed potatoes, in non-sze A, aso commonly known as
srippers, originating in or exported from the state of Washington, United States of America, for use or
consumption in the province of British Columbia; and whole potatoes, originating in or exported from the
United States of America, for use or consumption in the province of British Columbia, excluding seed
potatoes, and excluding whole potatoes with netted or russeted skin in non-size A, originating in or exported
from the gtate of Washington.

Pursuant to subsection 76(2) of SIMA, the Tribuna initiated a review of the findings and issued a
notice of review” on March 23, 1995. This notice was forwarded to al known interested parties.

1. RSC. 1985, c. S15.
2. Canada Gazette Part 1, Vol. 129, No. 13, April 1, 1995, at 961.

133 Laurier Avenue West 333, avenue Lanrier ouest
Ottawa, Ontaria K1A 0G7 Ottawa (Omtario) K14 0G7
(613) %90-2452 Fax (613) 990-2439 (613) 990-2457 Télc. (613) 990-2439



-2-

As part of this review, the Tribunal sent questionnaires to the producers and importers of whole
potatoes. From the replies to these questionnaires and other sources, the Tribund’s research staff prepared
public and protected pre-hearing staff reports. In addition, the record of this review condgts of al relevant
documents, including the findings of the previous inquiries, the public pre-hearing staff report and order of
the previous review, the notice of review, the notice of time and location of public hearing, public and
confidentia replies to the questionnaires as well as the public and protected pre-hearing staff reports for this
review. All public exhibits were made available to interested parties, while protected exhibits were provided
only to independent counsd who had filed adeclaration and confidentiaity undertaking with the Tribunal.

A public hearing was held in Vancouver, British Columbia, on July 10 and 11, 1995.

The B.C. Vegetable Marketing Commisson (the BCVMC), an organization representing
B.C. potato growers, was represented by counsd a the hearing, submitted evidence and made argument in
support of continuing the findings. The B.C. Fruit WholesalerS Associdtion (the Association), an
organization representing importers, distributors and retailers of potatoes, was aso represented by counsdl
and made argument in support of rescinding the findings.

The Tribund invited Mr. John Nieboer, Director, Produce Merchandising, & Overwaitea Food
Group, which purchases and retails domestic and imported potatoes, to answer questions put to him by the
Tribuna and by counsdl for each party.

PRODUCTS

Asaresult of the combined effect of the two findings, the products that are the subject of thisreview
are whole potatoes excluding seed potatoes (potatoes), imported from the United States.

The potato tuber is an enlarged portion of an underground stem that stores carbohydrates not used
by the potato plant for growth. Potatoes in commercia operations are generaly grown from seed potatoes,
which are certified to be free of certain viruses and other diseases. Potatoes can be sold ether in the fresh
market or for processing. In British Columbia, the bulk of the potato harvest occurs from August to October.
Potatoes that are not sold immediately are stored in piles in storage sheds, and some varieties can be
successfully stored until late spring of the following year.

Potatoes come in various shapes, sizes and colours of skin or flesh and are generaly classfied as
oneof five types round white, russet (a long potato), round red, yelow flesh or long white. In
British Columbia, russet potatoes are the predominant potatoes grown for the fresh market.

The Fresh Fruit and Vegetable Regulations® (the Regulations), which were enacted pursuant to the
Canada Agricultural Products Act,” define a Canada No. 1 grade and a Canada No. 2 grade for potatoes.
Potatoes of both grades must meet certain minimum quality standards, including being properly packed and
being free from various diseases and insects. However, the Canada No. 2 grade has a greater range of
permissible defects than the Canada No. 1 grade, e.g. the potatoes can be more odd-shaped or can be dightly
damaged or dirty.

3. C.RC.1978, c. 285.
4. R.S.C. 1985, c. 20 (4th Supp.).
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In addition, the Regulations establish certain minimum and maximum Sze requirements for
potatoes, including:

(1) Canada No. 1 grade of round varieties must have a minimum diameter of 2 1/4 in. and a
maximum diameter of 3 1/2in. or aweight of 5to 12 oz,

(2) Canada No. 1 grade of long varieties (i.e. russet potatoes) must have a minimum diameter of
2in. and a maximum diameter of 3 1/2 in. or a weight of 4 to 12 oz., with the additiond
requirement that a least 60 percent of the lot have a diameter of at least 2 1/4 in. or aweight of
morethan 5 oz.; and

(3) Canada No. 2 grade must have a minimum diameter of 1 3/4 in. and a maximum diameter of
4 1/2in. or aweight of lessthan 18 oz.

In the United States, there are four grades for potatoes: U.S. Extra No. 1; U.S. No. 1,
U.S. Commercial; and U.S. No. 2. The requirements of the U.S. ExtraNo. 1 grade are the most stringent in
terms of absence of defects, cleanliness and uniformity of Sze. There are d o five Sze designations that give
minimum and maximum diameters or weights for potatoes and which can be applied to lots of potatoes.
Sze A, size B, samdl, medium and large. “Non-size A” is awiddy used industry term for a lot of potatoes
that meets the minimum size requirement for Sze A potatoes (i.e. minimum diameter of 1 7/8 in.), but that
does not meet the uniformity requirement that at least 40 percent of the potatoes in the lot have a minimum
diameter of 21/2in.

The Regulations dtate that only potatoes meeting the requirements of the U.S. Extra No. 1 or
U.S. No. 1 grade can be imported.” Further, imported potatoes of long varieties must have a minimum
diameter of 2 in. and a maximum diameter of 31/2 in., and at least 60 percent of the lot must have a
diameter of more than 2 1/4 in. Similarly, imported potatoes of round varieties must have a minimum
diameter of 2 1/4 in. and a maximum diameter of 3 1/2 in. As a result of the Regulations, imported
U.S. potatoes generaly meet the same size and quality standards as the Canada No. 1 grade.

Potatoes degtined for the fresh market are sold in a wide variety of packs. Potatoes can be sold in
individua bags (“loose”) weighing 10, 15, 20, 50 or 100 Ibs. Potatoes can aso be sold in baes, with a
number of bags of potatoes wrapped together in clear plastic wrap. The two most common types of bales are
a 5/10-b. bale, which consgts of five 10-Ib. bags, and a 10/5-b. bae, which conggs of ten 5-1b. bags. The
bags can be made out of paper, mesh or jute.

Potatoes can also be sold in 20-1b. or 50-Ib. cartons. Count-size potatoes are those of uniform sze
and shape that are sold in 50-1b. cartons. For example, an 80 count size means that there are 80 potatoesin a
carton, while a 100 count Sze means that there are 100 potatoes in a carton. The higher the count size, the
greater the number of potatoesin a carton and the smdler the sze of each individua potato.

In British Columbia, the most common packs sold to retailers include 5/10-1b. bales, 10/5-Ib. bales
and 15-1b. and 20-Ib. bags, as well as 100, 90 and 80 count sizes. In the case of the foodservice industry,
count-size potatoes are more common.

5. When thereisinsufficient supply of domestic product, a ministerial exemption can be granted to import
bulk potatoes for processing that do not meet the U.S. ExtraNo. 1 or U.S. No. 1 grade.
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Prices of potatoes detined for the fresh market vary considerably according to variety, grade and
type of packaging.

B.C. INDUSTRY

The B.C. Vegetable Scheme, enacted by provincia Order in Council on March 20, 1980, under the
Natural Products Marketing (B.C.) Act,® established the BCVMC, which is empowered to promote, control
and regulate the production, trangportation, packing, storage and marketing of 13 vegetables, including
potatoes, grown in the province. The BCVMC is under the direction of 8 commissioners who are dected by
the growers of the regulated vegetables. As of April 1995, there were 127 potato growers registered with
the BCVMC.

The BCVMC ddegates certain of its powers to various sales agencies which provide growersin a
particular region with a sales outlet for their products. There are Six sdes agencies for potatoes. the
B.C. Coast Vegetable Co-Operative Association (B.C. Coast), Lower Mainland Vegetable Digtributors Inc.,
the Interior Vegetable Marketing Agency Cooperetive, the Idand Vegetable Co-Operative Associdtion,
Vancouver Idand Produce and Port Potato Co.

The BCVMC adminigters a quota scheme for domestic potato production to ensure an orderly flow
of product into the market. The crop year’ is divided into four quota periods: period A is from July 1 to
July 20; period B is from July 21 to September 20; period C is from September 21 to January 31; and
period D is from February 1 to June 30. Each grower is alocated a quota which is based on a five-year
average of the grower’s shipments of potatoes during a particular quota period. Growers can produce more
than their quota, but the excess will be sold by the grower’ s sales agency only after dl other growersthat sl
through that agency have ddivered their alocated quotas.

The BCVMC sets minimum prices for B.C. potatoes destined for the fresh market once aweek, in
consulltation with the six sales agencies® The starting point for establishing B.C. potato pricesis U.S. market
prices, which are adjusted for freight ($1.50/cwt. to $3.00/cwt.), the Canada-United States exchange rate and
the regular tariff (10.5¢/cwt. in 1995). For much of the crop year, the benchmark U.S. market price is the
price of Russet Burbank or Russet Norkotah potatoes from the Columbia Basin in the state of Washington.

When the U.S. market price for a particular potato pack is less than the applicable normal value® as
determined by the Department of National Revenue (Revenue Canada), then the normd value, rather than
the U.S. market price, is used as the basis for determining a landed Vancouver cost. Adjustments are ill
made for freight, the Canada-United States exchange rate and the regular tariff. In other words, the normal
vaue setsa*“floor” for the price of U.S. potatoesin British Columbia

6. R.SB.C.1979, c. 296.

7. Thecrop year for potatoesin British Columbiaisfrom July 1 to June 30.

8. Prices of potatoes for processng are negotiated directly with the processors, with monthly prices
established for aone-year period.

9. There are currently normd vaues for 11 different packs of potatoes from each of the dtates of
Washington, Cdlifornia, Oregon and Idaho, for atotal of 44 different normal values.



ENFORCEMENT DATA

Table 1 summarizes the vaue of anti-dumping duties assessed by Revenue Canada for the
two findings under review.

Table 1

VALUE OF ANTI-DUMPING DUTIES
(%)

July-March
1989-90 1990-91 1991-92 1992-93 1993-94 1993-94 1994-95

Anti-Dumping Duties 2441 11101 28524 229,408 345813 150,558 339,777

Source: Tribuna Exhibit RR-94-007-4 (protected - Single copy), Administrative Record, Vol. 15 at 1-459.

In August 1992, Revenue Canada dgnificantly changed the method by which it assesses
anti-dumping duties and began to estimate export prices on the basis of U.S. market prices, rather than on
the basis of the invoiced price.™® Therefore, the value of anti-dumping duties collected in the first three years
of the review period should not be compared to the value of anti-dumping duties collected in later years.

The vaue of anti-dumping duties collected in 1993-94 was approximately 50 percent greater than
the value in 1992-93, despite the fact that the volume of imports recorded by Revenue Canada was only
30 percent greater.™* During thefirst nine months of 1994-95, the vaue of anti-dumping duties collected was
more than double the value during the same period in 1993-94, even though the volume of imports, as
recorded by Revenue Canada, decreased by nearly 10 percent.

SUMMARY OF INQUIRY NO. ADT-4-84

On June 4, 1984, the ADT found that the dumping in British Columbia of whole potatoes with
netted or russeted skin, in non-size A, excluding seed potatoes, originating in or exported from the state of
Washington, had caused, was causing and was likely to cause materia injury to the production of like goods
in the province.

Counsd for the BCVMC, the complainant, argued that the dumping of netted or russeted potatoes
from the United States had caused materia injury to B.C. growersin the form of loss of market share, price
erosion and loss of producer profits in 1982-83 and 1983-84. In response, counsd for certain exporters and
importers argued that potato prices had fluctuated due to changes in supply and demand, and not as a result
of the dumping. Counsd for the exporters and importers aso claimed that the B.C. industry did not pack
count-sze potatoes, which had to be imported from the United States.

10. Under the system in place snce 1992, anti-dumping duties are autometicaly levied whenever
U.S. market prices are below normd values, regardiess of the actuad export price. This, effectively, makes
anti-dumping duties on U.S. potato imports unavoidable in these circumstances. Such an enforcement
methodology is used, among other reasons, to avoid circumvention.

11. Tribuna Exhibit RR-94-007-4 (protected - Sngle copy), Adminigtrative Record, Vol. 15 at 1-459.
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The ADT was satisfied that British Columbia represented aregional market for potatoes, noting that
little or none of the loca harvest was shipped to other provinces or exported abroad and that less than
5 percent of B.C. needs were met by potatoes imported from other provinces.

The ADT characterized B.C. potato prices as being a reflection of Washington prices and concluded
that there was a causal link between the dumping and the materid injury suffered by B.C. potato growers.
The ADT aso concluded that, given the large quantity of potatoes grown in the state of Washington, without
anti-dumping protection, B.C. growers would continue to suffer materid injury.

The ADT was of the view that the claims of materid injury by the B.C. potato industry were
essentidly aimed at imports from the state of Washington and was not persuaded that imports from other
dates were the cause of the injury suffered by the indudtry. It noted that landed prices for potatoes from
gates such as Cdifornia, Oregon and Idaho tended to be higher than those for potatoes from the state of
Washington.

Findly, the ADT noted that non-size A potatoes comprised some 87 percent of the total imports
investigated by Revenue Canada. Landed import prices for other sizes tended to be higher and, therefore, in
the opinion of the ADT, did not contribute to the price suppression suffered by the industry. The ADT dso
concluded that B.C. growers did not pack count-size potatoes. Accordingly, the ADT excluded sze A,
count-size and baker potatoes™ from its finding of injury.

SUMMARY OF INQUIRY NO. CIT-16-85

On April 18, 1986, the CIT found that the dumping in Canada of whole potatoes from the United
States, for use or consumption in British Columbia, excluding seed potatoes and excluding those potatoes
dready covered by Inquiry No. ADT-4-84, had caused, was causing and was likely to cause materia injury
to the production in Canada of like goods.

Counsd for the BCVMC, the complainant, argued that the dumping had caused materia injury in
the form of price erosion, loss of market share and a complete loss of grower profits during 1985-86.
Counsd for the Western Growers Association, a trade association of growers, packers and shippers in
Arizonaand Cdifornia, argued that Cdifornia potatoes had dways sold at a premium in the B.C. market and
were generdly not available a the same time as the localy grown product. Counsel for two Washington
exporters argued in favour of a finding of no injury, but in the event of an injury finding, requested that
Cdifornia not be granted an excluson. Findly, a representative of FHetcher's Fine Foods, a B.C. potato
processor, requested an exclusion to alow the company to compete with processed potato products imported
from the United States.

The CIT concluded that the central economic fact of life in the B.C. fresh potato business was that
prices for potatoes grown in British Columbia were totally dependent on landed Vancouver prices for
competing products from the United States. The CIT found that the record U.S. crop of 1985-86 had ledto a
total collapse of U.S. potato prices. In the view of the CIT, the downward pressure on B.C. prices exerted by
faling U.S. prices had resulted in B.C. growers experiencing staggering losses during the first two quarters
of 1985-86.

With respect to the future, the CIT was of the opinion that the bumper U.S. crop would continue to
flow into the market, at prices that were likely to remain depressed. Therefore, the CIT concluded thet, in the

12. Baker potatoes are large potatoes.
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absence of anti-dumping measures, B.C. potato growers would continue to suffer materia injury from
dumped imports from the United States.

The CIT was not persuaded that California should be excluded from the finding, concluding that
dumped potatoes from California had aso contributed to the materia injury suffered by B.C. potato growers.
The CIT was concerned that excluding any states from the finding would smply invite importers to redirect
their potato purchasing.

Findly, the CIT was also not persuaded that the exclusion requested by Hetcher's Fine Foods was
judtified, noting that B.C. growers had indicated their willingness to supply the company’ s needs.

SUMMARY OF REVIEW NO. RR-89-010

On September 14, 1990, the Tribund continued, without amendment, the findings in Inquiry
Nos. ADT-4-84 and CIT-16-85.

Counsd for the BCVMC cdamed that the injury finding in Inquiry No. CIT-16-85 had had a
sabilizing effect on the B.C. potato industry and that B.C. growers had been able to increase their share of
the market by five to seven percentage points since 1985-86. The submission of the B.C. potato industry to
continue the findings was unopposed by importers, exporters or other parties.

With respect to the likelihood of resumption of dumping, the Tribund first noted that there had been
very little dumping of potatoes from 1986 to September 1989. However, the Tribuna was of the view that
the tendency not to dump had been affected less by the findings and more by U.S. market conditions, where
widespread drought and strong demand by processors had led to sharply increased potato prices.

With respect to the likelihood of materid injury should dumping resume, the Tribuna noted that net
market returns to B.C. growers had been negetive in five of the last seven years, with postive returns
forecast for 1989-90 only as aresult of the exceptionally high potato prices. The Tribunal concluded that, as
long as tight supply conditions continued in the United States, import prices would remain high and that,
therefore, B.C. growers would not be materidly injured. However, the Tribuna was aso of the view that,
with a return to more normal supply and demand conditions, U.S. prices would return to their higtorical
levels, which would likely be below normal vaues. In these circumstances, B.C. potato growers would be
materiadly injured.

ECONOMIC INDICATORS

B.C. Potato Industry

Table 2 summarizes the selected economic indicators for the B.C. potato industry for the period of
the current review.

From 1989-90 to 1993-94, the number of harvested acres of potatoesin British Columbiaincreased
by 7 percent, with the mgority of the growth occurring in 1993-94. There was a 9 percent improvement in
yields over the same period, with the highest yields occurring in 1992-93. As a result of the increase in
acreage and yidds, the production of potatoes rose by 17 percent from 1989-90 to 1993-94. The significant
decrease in production in 1990-91 reflects the adverse growing conditionsin that yesr.
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Table 2

SELECTED ECONOMIC INDICATORS
B.C. POTATO INDUSTRY

1989-90 1990-91 1991-92 1992-93 1993-94

Production (000 owt.) 1,506 90 1568 1620 1760
Harvested Acres 6584 5259 5993 5985 7,050
Yield (owt./acre) 229 179 262 271 250

July-December
1989-90 1990-91 1991-92 1992-93 1993-94 1993-94 1994-95

B.C. Sdles (000 cwt.) 1,194 8381 1,186 1,208 1,270 680 780
Percent Change - (26) 35 2 5 - 15
Imports (000 cwt.) 968 925 1,140 1,363 1,723 834 698
Percent Change 4 23 20 26 (16)
Total Market (000 cwt.) 2,162 1806 2326 2571 2,993 1,514 1,478
Percent Change (16) 29 11 16 2
Market Shares
B.C. Sales (%) 55 49 51 47 42 45 53
Imports (%) 45 51 49 53 58 55 47
July-March

1989-00 1990-91 1991-92 1992-93 1993-94 1993-94 1994-95
Average Import Price! (§lowt) 2212 2269 1434 1571 1514 1504 1427

July-May
1989-90 1990-91 1991-92 1992-93 1993-94 1993-94 1994-95

B.C. Coast Average

Russet Prices’ ($/pack)

5/10-Ib. Bde 8.07 7.59 5.89 857 7.64 - 7.06
10/5-1b. Bae 8.39 8.22 6.89 9.96 9.16 - 7.89
100 Count Size 9.65 9.75 6.67 8.48 9.76 - 8.35
80 Count Size 10.89 11.75 7.17 10.40 14.78 - 871
Late Potatoes® ($/cwt.)

Grower Revenue 9.71 9.63 555 10.28 10.93 - -
Cogt of Production 8.15 8.80 9.50 988 1034 - -
Net 1.56 0.83 (3.95) 0.40 0.59 - -
Notes:

1. Average import prices are expressed in terms of $cwt., while B.C. Coast list prices are expressed in
terms of $/pack.

2. The grower revenue and cost of production data are from the Farm Income Insurance Program.

Source; Public Pre-Hearing Staff Report, June 13, 1995, Tribunal Exhibit RR-94-007-5, Administrative
Record, VVol. 1 at 134.
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The volume of U.S. potatoes imported into British Columbia rose from 0.968 million cwt.
in 1989-90 to 1.723 million cwt. in 1993-94, an increase of 78 percent. However, during the first nine
months of 1994-95, the volume of imports was 16 percent lower than it had been during the same period
in 1993-94.

The gtates of Washington, Caiforniaand Oregon account for approximately 95 percent of imports of
U.S. potatoes into British Columbia, with the state of Washington aone representing 53 to 64 percent of
annud imports over the review period. On average, gpproximately 60 percent of the annua volume of
imports of potatoes from the United States enters British Columbia during the months of April, May, June,
Jduly and August, with June and July being the months with the greatest shares of imports.

The average unit price of imports fell from $22.12/cwt. in 1989-90 to $15.14/cwt. in 1993-94.
During the first nine months of 1994-95, the average unit price of imports was $14.27/cwt., which was
5 percent lower than during the comparable period in 1993-94 and was the lowest average price recorded
during the period anayzed.

The market for potatoes in British Columbia grew from 2.162 million cwt. in 1989-90 to
2.993 million cwt. in 1993-94, an increase of 39 percent. During the first Sx months of 1994-95, the market
was 2 percent smdler than it had been during the same period in 1993-94.

From 1989-90 to 1993-94, B.C. growers lost 13 percentage points of market share to imports from
the United States, with their share of the market faling from 55 to 42 percent. However, during the first
sx months of 1994-95, the share of the market accounted for by sales of B.C. potatoes was 8 percentage
points higher than it had been during the same period in 1993-94.

During the period andyzed, average list prices for B.C. russet potatoes were at their lowest
in 1991-92, followed by 1994-95.

Grower revenuefor late potatoes, the bulk of the B.C. crop, exceeded the cogts of production in each
of the crop years examined, with the exception of 1991-92.

U.S. Potato Industry
Table 3 gives selected economic indicators for the U.S. potato industry.

Potato production in the United States grew seadily during the review period, risng from
370 million cwt. in 1989 to 459 million cwt. in 1994, an increase of 24 percent. The increase in output
resulted from increases both in acreage, which grew from 1.282 million acresin 1989 to 1.377 miillion acres
in 1994, and in yield, which rose from 289 cwt./acre to 334 cwt./acre during the same SiX years.

The dates of Washington, Caifornia, Oregon and Idaho account for gpproximately 60 percent of
tota U.S. potato production. The Russet Burbank is the dominant variety of potato grown in the states of
Washington, Oregon and Idaho, with harvesting taking place largdly in the late summer and early fall.®
In Cdifornia, the mgjority of production is in spring potato varieties, such as round red and long white
potatoes, which tend to be harvested beginning in April.

13. Tribuna Exhibit RR-94-007-28, Administrative Record, VVol. 1A at 187.
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Table 3

SELECTED ECONOMIC INDICATORS
U.S. POTATO INDUSTRY

1989 1990 1991 1992 1993 1994

United States

Production (000 cwt.) 370,444 402,110 417,622 425,367 428,693 459,342
Harvested Acres 1,281,500 1,370,600 1,374,400 1,315,000 1,317,000 1,376,300
Yidd (cwt./acre) 289 293 304 323 326 334
Washington

Production (000 cwt.) 64,310 67,980 75,435 69,300 88,500 88,920
Harvested Acres 118,000 132,000 141,000 132,000 150,000 152,000
Yidd (cwt./acre) 545 515 535 525 590 585
California

Production (000 cwt.) 17,831 18,082 16,361 15,592 14,932 15,267
Harvested Acres 48,700 50,300 45,200 42,900 41,500 41,700
Yidd (cwt./acre) 366 359 362 363 360 366
Oregon

Production (000 cwt.) 23,298 23,450 22,170 21,075 23,103 25,784
Harvested Acres 50,000 53,000 50,000 45,000 49,400 53,200
Yidld (cwt./acre) 466 442 443 468 468 485
Idaho

Production (000 cwt.) 102475 119070 122175 127,050 126,192 134,340
Harvested Acres 353,000 383,000 393,000 378,000 388,000 408,000
Yidd (cwt./acre) 290 311 311 336 325 329

July-June July-April

1990-91  1991-92  1992-93  1993-94  1994-95
Washington Russet Prices (US$/cwt.)

5/10-Ib. Bde 9.29 4.63 8.26 7.32 6.63
10/5-1b. Bale 11.28 6.62 10.29 9.32 8.63
100 Count Size 14.76 7.71 12.38 11.99 9.40
80 Count Size 18.99 12.60 19.28 22.14 11.07

Source; Public Pre-Hearing Staff Report, June 13, 1995, Tribuna Exhibit RR-94-007-5, Administrative
Record, VVol. 1 at 134.

From 1989 to 1994, potato production increased in the states of Washington, Idaho and Oregon,
with the rates of increase in the former two states being 38 and 31 percent, respectively. Yiddsin the Sate of
Washington are by far the highest in the United States, followed by those in Oregon.
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Prices for Washington russet potatoes varied considerably during the five crop years andyzed, with
the two lowest levelsbeing recorded in 1991-92 and 1994-95.

POSITION OF PARTIES

The BCVMC

Counsd for the BCVMC submitted that the evidence and issues presented during the course of the
review could be ditilled into two essentid questions, namely, isit likely that potatoes from the United States
will be dumped in British Columbia if the findings are rescinded, and, if so, is the dumping likely to cause
materid injury to the B.C. potato industry? Counsd argued that the evidence presented by the BCVMC
demongtrated that both these questions could only be answered in the affirméative,

With respect to British Columbia being a regional market for potatoes, counsd for the BCVMC
referred to the four-part test established by the CIT in Inquiry No. CIT-8-87" and argued that each of the
four requirements listed therein had been satisfied when the findings were first made in 1984 and 1986 and
that these requirements continue to be met today .

In the view of counsd for the BCVMC, there was ample evidence that B.C. potatoes were like
goods to U.S. potatoes, with the two having the same physica characteristics and competing directly with
one another in the marketplace.

Counsd for the BCVMC submitted that historical patterns of U.S. potato production, as well as
recent and planned increases in U.S. potato acreage, mean that British Columbia will continue to be an
export target for U.S. potatoes. Further, the high U.S. production levels have resulted in depressed pricesin
the United States. In fact, U.S. prices were dgnificantly below norma vaues throughout the period
from 1990-91 to 1994-95, with the exception of a portion of the 1990-91 crop year. Findly, counse noted
that the norma vaues now in effect, which are based on U.S. cogts of production, had been set in
December 1990. In the view of the B.C. potato industry, it was likely that these normd vaues understated
current U.S. costs of production. Therefore, if higher normal values were in place, the degree of dumping
which would occur in the future would be even gresater than that which has occurred.

Counsd for the BCVMC argued that the dramatic increase in U.S. potato production since the last
review, coupled with the very serious pricing pressure experienced by growers in the northwest
United States, makes the propengty to dump potatoes in British Columbia very clear. The threat of dumping
becomes even more apparent in light of the fact that U.S. potatoes supply approximately 47 percent of the
fresh market in British Columbia. Counsd argued that the imposition of anti-dumping duties on imports
priced below norma vaues does not prevent U.S. imports from entering British Columbia. Rather, it
provides B.C. growers, that are price takers, with an opportunity to remain competitive.

With respect to the effects of dumping on the B.C. potato industry, counsd for the BCVMC
submitted that the remova of the anti-dumping duties would result in Sgnificant price erosion and reduced
market share, to the extent that B.C. growers would not be able to cover their costs of production and would

14. Certain Hot Rolled Carbon Steel Concrete Reinforcing Bars, Bars and Structurals Originating in or
Exported from Mexico and the United States of America for Use or Consumption in the Province of British
Columbia, Finding, December 22, 1987, Statement of Reasons, January 7, 1988, at 5.
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not be able to continue farming potatoes. Further, B.C. growers would not continue to make investments to
improve the efficiency of planting, harvesting and packaging or to congtruct long-term storage facilities.

Findly, counsd for the BCVMC argued that both the evidence of previous cases deding with
potatoes and the evidence led in the current review show that the remova of anti-dumping duties for certain
periods of the crop year or in reldion to certain potato varieties would have negative repercussons for dl
poteto production in British Columbia. Such an gpproach would invite importers to find means of
circumventing the protection afforded to B.C. growers. For example, if anti-dumping duties werein place for
only part of the year, then low-price potatoes could be imported and stored when anti-dumping duties were
not in force and sold afterwards. A seasona excluson would aso discourage B.C. growers from making
investmentsin storage facilities.

The Association

Counsd for the Association submitted that maintaining anti-dumping duties for the protection of the
B.C. potato industry was only a band-aid solution that addressed the symptoms and was not a cure for the
problem. The difficulties being experienced by the B.C. potato industry are the result of other factors and are
not due to the dumping of potatoes from the United States. Counsel contended that B.C. growers have higher
cogts for labour, land and other inputs than do Washington growers. In addition, yields are lower and farms
are smdler in British Columbia than in the state of Washington. The result is that B.C. growers will dways
have higher cogts than their Washington counterparts.

Further, counsd for the Association noted that, because there is reatively little processng in
British Columbia, growers must sdl more of their lower-grade products in the fresh market. In comparison,
in the gtate of Washington, growers sdl the mgority of their production to processors, leaving the best
products for the fresh market. In addition, counsel argued that the Agricultural Land Commission Act,* by
forcing farmers to continue to use their land for agricultural purposes, prevented them from making the most
economic use of their land.

Counsd for the Association expressed concern that, with the ongoing protection of anti-dumping
duties, B.C. potato growers would make additiond investments in an industry that could never be
competitive and would suffer greater losses when anti-dumping duties were eventualy removed. Sooner or
later, B.C. growerswould have to compete with market prices as set in the United States.

Finally, counsd for the Association contended that the lower Canadian dollar provides B.C. growers
with asignificant amount of protection.

ANALYSIS

In determining whether the findings should be continued or rescinded, the Tribunal must address
three questions. Fird, it must establish whether the criteria which dlow an injury finding to be made on a
regiona basis are dtill present. Second, it must decide whether thereisalikelihood of resumed dumping from
the United States, if the findings are rescinded. And third, the Tribund must determine whether the
resumption of dumping islikdly to causeinjury to the B.C. potato indudtry.

15. RSB.C. 1979, c. 9. The Agricultural Land Commission Act redtricts the uses to which agricultura
lands can be put and essentidly limits existing agricultura land to continued use for farming.
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Before addressing these questions, the Tribuna notes that U.S. potatoes and B.C. potatoes are
subgtitutable to avery high degree, having the same physica characteristics and uses. Therefore, the Tribunal
finds B.C. potatoesto be like goods to U.S. potatoes for the purposes of SIMA.

Criteria for a Regional Finding

In this review, the Tribuna notes that, with respect to the question of aregiona indudtry, thereisa
two-step andlysis which must be done in order to continue the injury findings on a regiona basis. The first
part of this analyss is set out under subsection 2(1.1) of SIMA, which defines the criteria for determining
whether aterritory congtitutes aregiona market. If aregiona market isfound, the second part of the analyss,
described in subsection 42(5) of SIMA, requiresthat, in order for an injury finding to be made, there must be
a concentration of dumped imports into the regional market and the dumped imports must be causing injury
toall or dmost al of the production of like goodsin the regional market.*®

Subsection 2(1.1) of SIMA datesthat:

[i]n exceptional circumstances, the territory of Canada may, for the production of any
goods, be divided into two or more regional markets and the domestic producers of like
goods in any of those markets may be considered to be a separate domestic industry
where

(a) the producers in the market sell all or almost all of their production of like goods
in the market; and

(b) the demand in the market is not to any substantial degree supplied by producers of
like goods located elsewhere in Canada.

Subsection 42(5) of SIMA dates, in part, that:

the Tribunal shall not find that the dumping or subsidizing of [the subject] goods has
caused injury ... or is threatening to cause injury unless

(a) there is a concentration of those goods into the regional market; and

(b) the dumping or subsidizing of those goods has caused injury ... or is threatening to
cause injury to the producers of all or almost all of the production of like goods in the
regional market.

The Tribund consders that each of the criteria set out in the above subsections is met in this case or
is likely to be met, if the findings are rescinded and anti-dumping duties are removed. With respect to the
regional market criteria in subsection 2(1.1) of SIMA, data collected by the Department of Agriculture
indicate that less than 1 percent of B.C. potato production is sold outside the province and that less than
1 percent of the B.C. market is supplied by potatoes shipped from other provinces” It is dear to the

16. Pursuant to paragraph 188(4)(b) of the World Trade Organization Agreement Implementation Act
(the WTO Act), S.C. 1994 c. 47, the Tribunal is to conduct a review under subsection 76(2) of SIMA of a
finding in effect on January 1, 1995, in accordance with SIMA as amended by the WTO Act, where notice
of the initiation of the review is given on or after January 1, 1995, as in this case. Accordingly, the SIMA
provisions cited, subsections 2(1.1) and 42(5), are the relevant SIMA provisions as added by the WTO Act.
17. Public Pre-Hearing Staff Report, June 13, 1995, Tribuna Exhibit RR-94-007-5, Administrative Record,
Vol. 1at 158.
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Tribunal, therefore, that British Columbia continues to condtitute aregional market within the meaning of this
subsection.

With respect to the criteria reating to a concentration of dumped imports set out under
subsection 42(5) of SIMA, the Tribund notes that British Columbia accounts for a disproportionate share of
Canadian imports of U.S. potatoes. Specificdly, from 1989 to 1994, not less than 30 percent of dl
U.S. potato imports into Canada were destined for British Columbia*® Further, according to available data,
in the rest of Canada, U.S. imports of potatoes represent approximately 5 percent of the potato market,
compared to the Situation in British Columbia where U.S. imports have historicaly accounted for close to
50 percent of the market.™ These patterns indicate to the Tribund that, if the findings were rescinded and if
dumping resumed, there would be a concentration of dumped importsinto the B.C. market.

Findly, with respect to the requirement under subsection 42(5) of SIMA that dumping cause injury
to dl or dmogt al of the production of like goods in the regiond market, the Tribuna notes that potatoes are
a commodity product and that the prices received by al growers are basicdly the same for potatoes of the
same grade and variety. Higorically, the effects of dumping have been indugtry-wide, and there is no
evidence to suggest that certain types of growers, eg. growers with large farms or those that specidize in
particular varieties of potatoes, would necessarily be less susceptible to injury from dumping should the
anti-dumping duties be removed. Accordingly, the Tribuna is of the view that, if the findings were rescinded
and if injurious dumping were to occur, then al or amogt dl of B.C. potato production, as represented by the
BCVMC, would beinjured.

Likelihood of Resumption of Dumping

After reviewing the evidence in this case, the Tribund is of the view that dumping islikely to resume
if the findings are rescinded. This conclusion is based on the fact that British Columbia is a naturd and
traditional market for potatoes from the mgjor U.S. potato-growing states, that these states have an enormous
and increasing production capacity, with large volumes of potatoes potentially available for export and that
important packs of U.S. potatoes have been sold in British Columbia at depressed and dumped prices on a
regular basis since the time of the last review in 1990.

With respect to British Columbia being a natura and traditiona market for U.S. potatoes, the
Tribuna notes that many U.S. growers are within easy transportation distance of the principal B.C. market,
the Grester Vancouver area. For example, the Columbia Basin in the state of Washington, one of the most
important potato-growing regions in the entire United States, is only a few hours drive from Vancouver.
Moreover, cross-border marketing is fecilitated by the fact that the potato varieties grown in the state of
Washington and British Columbia are very smilar and that U.S. and Canadian potato grading systems are
more or less comparable. In addition, the B.C. market exerts a “demand-pull” on U.S. product, as
B.C. growers do not have the production capacity to fully meet the potato needs of the B.C. market.

These circumgtances have resulted in imports of potatoes from the United States playing an
important role in meeting the demands of B.C. retailers, the foodservice industry, processors and consumers.
In this regard, the data show that, over the past decade, U.S. potato imports have consistently accounted for
between 40 and 60 percent of the B.C. market.”® Moreover, the ability of U.S. suppliers to capture and hold

18. Ibid.
19. Ibid.
20. Ibid. at 199.



-15-

subgtantial market share in British Columbia does not appear to have been affected by the existence of the
injury findings in the pagt, nor is there any indication that this Stuation is likely to change in the foreseeable
future. In short, in the opinion of the Tribund, British Columbiawill continue to be anatura export outlet for
U.S. potatoes, asit has been in the padt, regardless of whether or not there areinjury findingsin place.

The Tribund notes that the volume of potatoes grown in the states of Washington, Cdifornia,
Oregon and Idaho, the four states principaly respons ible for exports to British Columbia, is approximately
145 times the volume grown in British Columbia®* In 1993, the 150,000 acres of potatoes harvested in the
date of Washin gton done was 21 times larger than the number of acres harvested in dl of
British Columbia® According to the evidence before the Tribund, there are growers in the state of
Washington that individually produce more potatoes than al the growers combined in British Columbia®

Moreover, as previoudy indicated in the section entitled “Economic Indicators,” average yidds in
the United States are considerably higher than those in British Columbia, 30 percent higher in 1993, with the
gate of Washington, the single most important source of supply to the B.C. market, having the highest yield
in the United States. Y early yields can, of course, vary widely, as changesin climatic conditions, the presence
or absence of disease and other such factors exert their effect on production. In this connection, the Tribunal
notes that the yearly incrementa fluctuations in production for the tate of Washington aone, as indicated in
Table 3, are greater than the size of the entire B.C. market. Given the rdatively stable nature of potato
demand and these wide swingsin production, it is evident that, from time to time, there will beimbaancesin
U.S. supply-demand conditions that will creste surpluses for export markets, including British Columbia

Notwithstanding these fluctuations, there was a steady and sSgnificant growth trend in the
U.S. potato industry over the review period. Again, as shown in Table 3, output, acreage and yields in the
United States rose by 24, 7 and 16 percent, respectively, from 1989 to 1994. In contrast, the B.C. potato
industry showed much more modest growth over the same period, especialy when compared to the
increases in output and acreage, as noted below, in the key state of Washington.

Underlying these nationd U.S. growth averages, the evidence shows that the proportion of total
U.S. potato production accounted for by the states of Washington, California, Oregon and Idaho incressed®
from 1989 to 1994, reinforcing the position of the northwest United States as the dominant potato-producing
region of the United States. The state of Washington, in particular, recorded potato output and acreage
growth rates that, at 38 and 29 percent, respectively, were well above U.S. nationd averages. In this
connection, the evldence uggests that the dtate of Washington will play an ever-increasing role in
U.S. potato production.”

The Tribuna notes that the increases in U.S. production and production capacity from 1989 to 1994
have been accompanied by an increasing trend in U.S. potato exports, including fresh potatoes, which are
destined, in large part, for British Columbia and other regions of Canada®® As dluded to ealier, this
indicates to the Tribuna that a certain proportion of the growth in production and capacity, which is

21. Ibid. at 160 and 181.

22. Ibid. at 149 and 160.

23. Transcript of Public Hearing, Vol. 1, duly 10, 1995, &t 80.

24. Public Pre-Hearing Staff Report, June 13, 1995, Tribunal Exhibit RR-94-007-5, Administrative Record,
Vol.1at 160 and 183.

25. Manufacturer’ s Exhibit A-13, Administrative Record, Vol. 7.

26. Tribuna Exhibit RR-94-007-28, Administrative Record, Vol. 1A at 183, 196 and 197.
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increasingly focused in the northwest United States, cannot be reedily absorbed by U.S. domestic
consumption, necessitating its delivery to export markets. Moreover, for a sate such as Washington, sales of
fresh potatoes in British Columbia condtitute alargely residua market, as 80 to 90 percent of the Washington
crop is pre-sold, under annual contracts, to the potato-processing industry.”” Given the residua nature of
these sdles, they are prone to low pricing which, on occasion, may not cover much more than U.S. growers
direct costs of harvesting, shipping and duty.?®

The above data and trends on U.S. output, acreage, yields and exports indicate to the Tribund that
the conditions which, in the past, have given rise, from time to time, to the dumping of U.S. potatoes in
British Columbia continue to be no less present today than they have been previoudy, and there is no
indication that this Situation is about to change in the future. Under these conditions, U.S. growers have been
sling potatoes in British Columbia at below their costs of production, as messured by Revenue Canada
norma vaues, on a perdgtent bass, over the past five years. The evidence shows that certain packs of
potatoes have been more prone to dumping than others, such as the 5/10-1b. bales of Russet Burbanks and
Russet Norkotahs from the state of Washington, one of the highest-volume imports, which were dumped in
every year of the five-year review period.® The evidence aso shows that the incidence of dumping on all
varieties and packages of potatoes increased subgtantidly in the 1994-95 crop year compared to previous
crop years™

On the basis of the foregoing, the Tribuna concludes that U.S. potatoes are likely to continue to be
exported to British Columbiaat dumped prices, if the findings are rescinded.

Likelihood of Injury™

The next issue for the Tribund to consider is whether a resumption of dumping is likely to be
injurious to the production of potatoes in British Columbia. In this regard, the Tribunad assessed the
sengtivity of B.C. potato prices to dumped U.S. imports, the magnitude of dumping which occurred during
the review period and the current condition of the B.C. potato industry.

With respect to the sengtivity of B.C. prices to dumped imports, the Tribund is of the view that, if
dumping were to resume, there would be an immediate and pervasive declinein B.C. potato prices. The Size
and proximity of U.S. potato suppliers and the important share of the B.C. market that U.S. potatoes have
traditionally held mean that U.S. prices, especidly from the neighbouring state of Washington, are a key
benchmark for B.C. prices. Theredlity for B.C. growersisthat their prices Smply cannot get out of line with
prices established in U.S. markets, after making adjustments for trangportation, duties and exchange rates.
Potatoes are a commodity product, with potatoes of comparable grade, quality and Sze generdly
commanding, more or less, the same price. Thus, B.C. prices would have to fal to U.S. levels, or risk
subgtantial loss of market share, in the event the anti-dumping duties were removed. The dynamics of this
Stuation were dluded to in the tesimony of the Generd Manager of B.C. Coast who dated that, on

27. Tribuna Exhibit RR-94-007-15D, Administrative Record, Vol. 1A, a 25.12; and Transcript of Public
Hearing, Vol. 1, July 10, 1995, at 245.

28. Tribund Exhibit RR-94-007-15D, ibid.

29. Manufacturer’s Exhibits A-2F.A to A-2J.A, Adminigtrative Record, Vol. 7.

30. Tribuna Exhibit RR-94-007-15A.1, Administrative Record, Vol. 14A at 1-278.

31. Subsection 2(1) of SIMA (since January 1, 1995) provides that “injury’ means materia injury to a
domestic industry.
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oneoccason, when the sdes agency had tried to Erice potatoes a $l/cwt. above the landed cost of
U.S. potatoes, “[t]he whole place just shut right down.*”

The Tribuna consders that the magnitude of the price declines which are likdly to ensue, should the
anti-dumping duties be removed are, potentialy, highly significant. In this connection, the Tribuna notes that
average prices received by farmers for fresh potatoes in the United States from 1989 to 1994 were quite
unstable, fluctuating by nearly 50 percent over the period® This price volatility was reflected in the
anti-dumping duties that were levied on U.S. potato imports. For example, from September 1992 to
May 1995, anti-dumping duties assessed on 5/10-1b. bales of Russet Burbanks and Russet Norkotahs from
the state of Washington ranged from alow of US$0.20/cwt. to a high of US$3.45/cwt.®* As a percentage of
normal vaues, this represented dumping margins which ranged up to 41 percent.

The Tribund notes that price declines of the above order of magnitude would clearly have a
sgnificant effect on the profitability of B.C. growers. As shown in Table 2, B.C. growers had modest
positive net returns in four of the five years from 1989-90 to 1993-94, ranging from a high of $1.56/cwt.
in 1989-90 to a low of $0.40/cwt. in 1992-93. However, owing to the substantia loss incurred in 1991-92,
there was an overdl negative average return of $0.11/cwt. over the five-year period from 1989-90
t0 1993-94. Given the magnitude of the dumping margins described above and the levels of profitability
achieved with the anti-dumping duties in place, it seems reasonable to conclude that, without the
anti-dumping duties, potato prices would have fadlen to levels which would have made operations a
profitable levels problematic. Indeed, all the grower witnesses gave testimony to this effect.

The Tribund notes that, since the last review, the B.C. potato industry has made significant effortsto
enhance its competitiveness by undertaking extensive investment in equipment, by conducting ongoing
research into better varieties of potatoes and by establishing a new sales agency. Despite these efforts, it is
the opinion of the Tribuna that the potato industry in British Columbia continues to face certain competitive
chalenges when compared to the potato industry in the United States and, in particular, to the potato industry
in the gtate of Washington, the most direct source of competition for B.C. growers.

For example, the state of Washington has, on average, better growing conditions for potatoes than
does British Columbia, in terms of climate, soil quality and drainage. In addition, there are extengve,
low-cogt irrigation facilities which provide growers with a predictable supply of water year-round. Moreover,
as dready noted, farms in British Columbia are sSgnificantly smdler than those in the state of Washington,
which enables Washington growers to enjoy economies of scale unavailable to B.C. growers. Land codts are
aso lower in the state of Washington because the potato-producing aress are not close to large centres of
populétion, as they are in British Columbia. In addition, as noted earlier, about 80 to 90 percent of the
Washington crop is pre-sold, under annua contract, to the processng market. This provides Washington
growers with a more stable and secure income flow than B.C. growers, that are primarily dependent on the
less predictable conditions of the fresh market.

It would appear that, over the past two years or 0, some of the competitive advantages that may
have accrued to U.S. growers from the above factors may have been offst, at least to some extent, by the

32. Transcript of Public Hearing, Vol. 1, duly 10, 1995, & 221.

33. Public Pre-Hearing Staff Report, June 13, 1995, Tribunal Exhibit RR-94-007-5, Administrative Record,
Vol.1lat 163.

34. Supra, note 30.

35. Manufacturer’ s Exhibits A-5, A-6, A-7, A-8 and A-9, Administrative Record, Val. 7.
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appreciation of the U.S. dollar againgt the Canadian dollar. However, such exchange rate offsets are clearly
trandent in nature and do not dter the underlying competitive conditions affecting U.S. imports into
B.C. potato markets. Under these conditions, it is clear to the Tribund that U.S. potato producers have the
ability to sdl product in British Columbia &t prices which may be very chdlenging for B.C. producers to
meet a consstently profitable levels, even in the absence of dumping. However, when U.S. potatoes are
found to be dumped a significant margins, as they have been in the past, and as the Tribuna believes that
they are likdy to be dumped, the effect may be to tilt the playing field so sgnificantly in favour of
U.S. potatoes that the very viability of the B.C. industry may be threatened.

Given the foregoing, the Tribuna finds that there is a likelihood of injury to B.C. potato growers
should the anti-dumping duties imposed by the findings on U.S. imports be removed.

Seasonal Exclusion

Pursuant to subsection 76(4) of SIMA, the Tribund has the authority and the discretion to continue a
finding of materia injury, with or without amendment, as the circumstances require. After reviewing the
evidence in this case, the Tribund is of the view that it is gppropriate in this case to exclude, from the
findings of material injury, potatoes imported from the United States during a certain period of each calendar
yedr.

During the hearing, the Tribuna put questions to its own witness, Mr. Nieboer, Director, Produce
Merchandising, a Overwaitea Food Group, one of the largest food retailers in British Columbia, about
whether there was any period in the year when B.C. potatoes were not available to supply the company’s
requirements. He tetified that there was a three-month “window,” running from gpproximately May to duly,
during which russet potatoes, the predominant potato variety sold in British Columbia, were essentidly
unavailable from loca supply.®* According to Mr. Nieboer, during this period, the company’s russet
requirements were met by U.S. suppliers. The essence of this testimony was basicaly confirmed by replies
to smilar Tribuna questions that were put to the general managers of the two largest B.C. sdes agencies,
namely, B.C. Coast and Lower Mainland Vegetable Distributors Inc.’

This testimony is corroborated by storage data collected by the Department of Agriculture which
indicate very low levels of potatoes in storage in British Columbia during May and June™® The evidence
before the Tribunal aso shows U.S. potato imports to be at their highest levels during the summer period, a
supply pattern consistent with the shortage of domestic product.®

The Tribuna notes that, during the summer months, the B.C. potato indudtry is able to supply a
limited quantity of early, red and white potatoes®® However, it is clear to the Tribund, from the evidence,
that the availability of these varieties does not make up for the fact that local russet potatoes are not available
and that thereis a fundamental shortfal of B.C. supply to meet B.C. demand. **

36. Transcript of Public Hearing, Vol. 2, duly 11, 1995, at 340-42.

37. Ibid., Vol. 1, July 10, 1995, at 233-34 and 237-38.

38. Public Pre-Hearing Staff Report, June 13, 1995, Tribunal Exhibit RR-94-007-5, Adminigtrative Record,
Vol.1lat 157.

39. lbid. at 153-54.

40. Transcript of Public Hearing, Val. 1, duly 10, 1995, at 238.

41. Ibid., Vol. 2, July 11, 1995, at 309.
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The Tribuna notes that counsd for the BCVMC argued that a seasond exclusion could lead to
circumvention of the findings. They postulated that importers might bring large quantities of U.S. potatoes
into British Columbia and store them during the summer period in which anti-dumping duties are not in
effect and offer them for sde during the fal period when anti-dumping duties are again in force. In the
opinion of the Tribund, the scenario described by counsel cannot be considered, at this time, more than a
remote theoretical possbility. The Tribuna notes that there are substantid codts involved in building long-
term storage facilities, which would represent amgjor hurdle for anyone considering such a plan. Moreover,
any imported potatoes stored in the summer for fal sde would have the mgor diwdvmtatzge of having to
compete with B.C. fresh supply and consumers' genera preference for freshly dug potatoes.

In sum, the Tribuna considers that anti-dumping duties on potatoes imported from the United States
should not be in force from May 1 to July 31 of each cdendar year. The Tribuna recognizes that the precise
date on which the B.C. indudtry is unable to supply the bulk of its customers needs may vary from year to
year. However, the Tribuna believes that the three-month period which it has defined is reasonably
representative of the average market circumstances prevailing in most years.

CONCLUSION

For the foregoing reasons, the Tribund is of the view that the findings relating to imports of potatoes
originating in or exported from the United States should be continued, but amended to exclude imports
during the period from May 1 to July 31, inclusive, of each calendar year.

LyleM. RussH|
LyleM. Rus|
Presiding Member

Anthony T. Eyton
Anthony T. Eyton
Member

Robert C. Coates, Q.C.
Robert C. Coates, Q.C.
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42. Ibid. at 346.



