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STATEMENT OF REASONS

BACKGROUND

On December 1, 1997, the Deputy Minister of Nationa Revenue (the Deputy Minister) made a
request to the Canadian Internationa Trade Tribund (the Tribunal) for aruling, pursuant to subsection 89(1)
of the Special Import Measures Act' (SIMA), on who istheimporter in Canada of fresh garlic originating in
or exported from the Peopl€' s Republic of China (Chind). This request was initiated on behaf of D & L
Business CanadalLtd. (D & L).

On March 21, 1997, the Tribunal found, pursuant to subsection 43(1) of SIMA, that the dumping in
Canada of fresh garlic originating in or exported from China had caused materid injury to the domestic
industry. The finding applies only to fresh garlic imported into Canada from China from July 1 to December 31,
inclusive, of each caendar year.

The Deputy Minigter's request concerns two importations of fresh garlic in late 1996 when
provisona anti-dumping duties were payable. At the time of importation, D & L was identified as the
importer of record, and this position was not questioned by the Department of Nationd Revenue (Revenue
Canada). On September 8, 1997, a partid refund of the provisond anti-dumping duties was pad in
accordance with section 55 of SIMA. However, the Pacific Region Customs Investigations Divison of
Revenue Canada investigated the importations and concluded that D & L made fdse statements in
accounting for the goods and that, by overvaluing the declared value for duty, it had avoided payment of
provisiond anti-dumping duties. As aresult, a pendty of some $335,000 was assessed against D & L, which
gopeded the assessment and, in conjunction with this apped, contended that the importer of the
two shipments was Shengli Group U.SA. (Shengli), the exporter of record, and not D & L. As a
consequence, D & L requested that the question of who is the importer of the goods be referred to the
Tribunal under paragraph 89(1)(b) of SIMA.

On December 11, 1997, the Tribuna issued a notice of request for a ruling. It invited interested
parties to file written submissions containing relevant facts, documents and arguments in support of any
views pertinent to the making of the ruling by January 19, 1998. Notices of appearance, as well as
declarations and undertakings, were to be filed with the Secretary on or before January 12, 1998. The
Tribuna received public submissions and notices of appearance from the Deputy Miniger, D & L and
Shengli. The Tribunal aso received confidentid submissions from the Deputy Minister andD & L.

1. R.S.C.1985c. S15, asamended.
2. Fresh Garlic Originating in or Exported from the People’s Republic of China, Inquiry No. NQ-96-002,
Finding, March 21, 1997, Statement of Reasons, April 7, 1997.
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On February 26, 1998, the Tribuna notified counsel and parties that it would hold a public hearing
in Vancouver, British Columbia, on May 4, 1998. Parties intending to participate in the hearing had to advise
the Secretary on or before April 14, 1998. At the same time, parties were invited to file with the Tribuna
their witness statements and any additiond submissions. The Deputy Minister and D & L informed the
Tribuna that they would participate in the hearing. They aso filed additiond submissions.

FACTS

Two witnesses tedtified at the hearing: Mr. Robert Head, an investigator with the Pecific Region
Customs Investigations Divison of Revenue Canada; and Mr. Dodge D. Li, one of the ownersof D & L.
Therdevant factsin the present case can be summarized asfollows.

On November 21, 1996, provisonad anti-dumping duties were imposed on fresh garlic imported
from China. In January 1997, an officer assgned to the Trade Adminigtration Services Unit in Vancouver
received a complaint from aloca importer/wholesder that D & L was offering Chinese garlic for sdein the
Vancouver areaa a price which did not reflect the anti-dumping dutiesin effect at thetime. D & L isasmall
consulting firm located in Vancouver, which specializes in facilitating business exchanges between persons
in Chinaand Canada. It is operated from the residence of its two directors, Mr. Li and his wife, Ms. Queen
Qing Deng.

Theinvestigation reveded that 11 containers of garlic were exported from Chinaiin July 1996 to the
date of Cdifornia. However, the garlic never entered the US market. It was kept in cold storage for
four months. In late November 1996, the 11 containers were trucked across the Canadian border. The garlic
was subsequently kept in cold storage in Vancouver, after the anti-dumping duties were paid by D & L.
Over a four-month period, namely, between December 1996 and March 1997, the garlic was sold in the
Vancouver area to retailers, wholesders and restaurants. The garlic was marketed by a US resident named
Ms. Flora Lee, an employee of both Mayland Enterprises (U.S.A.), Inc. (Mayland) and Shengli, the exporter
of record.

On April 29, 1997, a number of documents, including records of sales, bank deposts, records of
telephone conversations, solicitations to sdll garlic to various Canadian retailers and cold storage documents,
were saized at the residence of the principas of D & L. Bank records showed that over $200,000 had been
deposited into a bank account, which was set up by Mr. Li and Ms. Lee. The account was opened in the
name of D & L Business Canada Limited (U.S.) on November 28, 1996, with a $15,000 cheque drawn in
the name of Mayland and made payable to D & L. At the insstence of Mr. Li, cheques drawn from the
account required two signatures, namely, those of Mr. Li and Ms. Lee. Mot of the money was wired to
bank accountsin Cdifornia, ether to Shengli or to Mr. Jian Guo Xu, aprincipa of Shengli.

The customs cargo control document, which is one of saverd documents included with the customs
entry, identified Shengli as the shipper and D & L as the consgnee, while the Customs Automated Data
Exchange (CADEX) lead sheets, which are submitted to Revenue Canada by the customs broker to facilitate
the clearance of the goods, identified D & L asthe importer. The invoices aso indicated that the goods were
to be shipped and billed to D & L. Correspondence dated November 18, 1996, between a Vancouver area
cold storage facility and Quinn Li of D & L, explaining such things as quotes for cold storage and shipping
and recelving hours, was S0 seized.

Documents showed that payments by Vancouver area purchasers of the imported garlic were made
toD & L. The money was deposited into the D & L Business Canada Limited (U.S.) bank account. Because
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there was no evidence of a sde of the garlic from Shengli to D & L, avaue for duty opinion was requested
from an evauation specidigt. This resulted in a notice of ascertained forfeitureto D & L, which demanded
payment of $335,571.67, representing the tota difference between the norma vaue of $1.91/kg then in
effect and the true value for duty of the goods of $0.97/kg, plus a pendlty.

At no time, prior to asking the Deputy Minister to request a ruling from the Tribuna, did D & L
question or object to its status as the importer of the subject garlic.

Both Mr. Li and Ms. Deng were born and educated in China. On November 17, 1996, Ms. Leg,
who had met Ms. Deng in China, contacted her to advise her that she was now in the United States working
for Mayland, a Sster company to Shengli. Ms. Leeindicated that she needed a Canadian company to import
galic for Mayland into Canada. She dso asked Ms. Deng to make inquiries concerning storage
arrangements for the garlic. When in Canada, she asked Ms. Deng and Mr. Li to drive her around
Vancouver so she could familiarize herself with the city and also meet prospective purchasers of the garlic.
Mr. Li tetified that Ms. Lee knew dl of the customers before she came to Vancouver and that he and his
wife did not introduce her to any of them. Mr. Li and Ms. Deng dso agreed to let her use their office
facilities in order to conduct her business. In exchange for these services, D & L received a commission of
US$2,000. The D & L Business Canada Limited (U.S) bank account, to which D & L made no
contribution, was used to pay Ms. Le€g' s expenses and to receive the proceeds of sales. It was used to pay for
cold storage and al of the expenses associated with the importation. For example, the D & L cheque used to
pay the anti-dumping dutieswas signed by Ms. Leeand Mr. Li.

On or about November 25, 1996, an Agreement on Sales Assstance in Canada (the Agreement)
was concluded between Mayland and D & L. It was Signed by Mr. Li, on behalf of D & L, and Mr. Xu, on
behdf of Mayland. The Agreement provided that: Mayland would arrange for the export of the goods to
Vancouver; Mayland would open a checking account in D & L’s name through which al sdes transactions
would be made; Mayland would be responsible for import duties and al the relative expenses caused by the
sde D & L would offer its best assstance and help during the sales process, and Mayland would pay
US$2,000to D & L asacommission for offering al the ass stance possible upon the termination of the sdes
in Vancouver.

POSITION OF PARTIES

Deputy Minister

The Deputy Minigter’s postion isthat D & L is the importer of the subject garlic. Counsd for the
Deputy Minigter submitted that D & L isthe only one that the Tribunal may determine to be the importer in
Canada of the goods for the purposes of SIMA.. Pursuant to subsection 2(1) of SIMA, “importer” is defined,
“in relation to any goods,” as “the person who isin redity the importer of the goods.” Counsd referred to the
following statement of Jackett J. in Her Majesty the Queen v. The Singer Manufacturing Company:

The essentid fegture ... is that the exporter must be the person in the foreign country who sends the
goodsinto Canada and the importer must be the person to whom they are sent in Canada®

According to counsd for the Deputy Minigter, in making a ruling under subsection 89(1) of SIMA,
the only option available to the Tribund is to arrive a a ruling by determining which of the two or more
persons is the importer in Canada, and the Tribund has no jurisdiction to determine that a person outside

3. [1968] 1 Ex. CR. 129 a 136.
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Canada is the importer in Canada. In counsd’s view, the entire scheme of SIMA revolves around the
concept that goods imported into Canada must have an importer in Canada. Counsdl referred to a number of
sectionsin SIMA which contain the words “importer in Canadd’ in support of his argument. He argued that
the ample fact that Parliament has given jurisdiction to the Tribuna to determine who is the importer in
Canadaisindiceative of the fact that there must be an importer in Canada of dumped goods.

Counsd for the Deputy Minister noted thet, in the present case, among the three candidates put
forward for the Tribuna’ s determination, namely, D & L, Shengli and Mayland, and the eventua purchasers
of the subject garlic, it isclear that D & L isthe only one in Canadathat can be the importer. The evidenceis
clear that Shengli, a US-based company, exported the goods to Canada and, therefore, as the exporter
under SIMA, Shengli cannot be the importer. Regarding the eventual purchasers of the subject garlic,
counsd argued that they cannot be the importer, as the evidence clearly showsthat, before they even heard of
the garlic, it was dready in Canada. Counsdl reviewed the evidence which, in his view, supports the Deputy
Minigter’s podtion that D & L isin redlity the importer. Counsd argued that, if the Tribund rules that a
company other than D & L is the importer, a subgtantial amount of anti-dumping duties will have been
evaded in a manner which could easily be repested by others to the detriment of both domestic producers
and other importers,

Counsd for the Deputy Minigter argued that the business relationship between D & L and Shengli
was gructured in such away that any company buying the subject garlic would assume that it was dedling
with aloca supplier, namdy, D & L. He argued that this supports his argument that D & L wasthe importer
and that it had control and management of the garlic. Counse submitted that D & L could not have escaped
liability vis-arvis third parties by virtue of its private arrangement with Shengli. He argued that D & L would
have been ligble to third parties for any problems regarding non-payment of bills, for example.

Counsd for the Deputy Minister reminded the Tribunal that its mandate is not to determine whether
the ascertained forfeiture is appropriate. It is Smply to determine who of two persons is the importer of the
subject garlic. He noted that aruling that D & L is the importer does not necessarily mean that Mr. Li and
Ms. Deng are going to lose their house. He aso noted that an apped of the ascertained forfeiture has been
filed by Mr. Li and Ms. Deng and that there exists a possible recourse againgt Shengli for execution of the
Agreement. Counsd aso reminded the Tribuna that the Deputy Minister has discretion in deciding whether
to enforce an ascertained forfeiture and to actualy collect the money owed.

Findly, counsd for the Deputy Minister noted that Revenue Canada does recognize non-resident
importers under SIMA, however, only on rare occasons and usudly in advance of importation to
accommodate highly unique dtuations. The arangements adways include a commitment from the
non-resident importer to sell to Canada a export prices or above the norma vaues o as to diminate
dumping. If the export sdes are to be made a dumped prices, then there is a commitment from the
non-resident importer to pay the anti-dumping duties and to pass them on to the purchasers in Canada and to
provide supporting documentation to Revenue Canada. Counsdl noted that no such arrangement was made
in the present case between Shengli and Revenue Canada.

D&L

Counsd for D & L argued that non-resident importers are permitted under SIMA. In his view, the
fact that Revenue Canada recognizes them in certain circumstances proves that they are permitted. Counsdl
referred to a number of Tribuna findings where Revenue Canada has recognized non-resident importers.
In addition, he noted that non-resident importers are recognized under the Customs Act.* He also noted that

4. R.S.C. 1985, c. 1(2nd Supp.).
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the customs and tax departments of Revenue Canada do business with non-resident importers. In counsd’s
view, to suggest that there can be non-resident importers for the purposes of customs and taxes but not for
the purposes of SIMA sends the wrong message to Canada s trading partners. He argued that the definition
of “importer” in SIMA has no residency requirement. If Parliament had intended that importers be limited to
those who reside in Canada, it would have said so. Regarding Singer, counsdl argued that, in practice, the
importer is not always the person to whom the imported goods are sent in Canada. He noted that a company
in Vancouver can be the importer, even though the goods are sent to a company in Toronto. In counse’s
view, internationd trade has evolved to the point where the exporter and the importer can be the same

person.

In the view of counsd for D & L, if the “red” importer is the one that caused the goods to be
imported, then, in the present case, the red importer can only be Shengli. Counsd acknowledged that, for
purposes of the Customs Act, D & L was the importer of record; however, when reviewing the facts in the
present case, it is obvious that the “red” importer of the garlic was Shengli. Counsel added that Revenue
Canada could make arrangements with Shengli for payment of the anti-dumping duties. As a consequence,
payment of the duties would not be evaded as suggested by counsd for the Deputy Minigter. In conclusion,
counsd for D & L submitted that, given the circumstances of this case, to determine that D & L is the
importer and to require payment of $335,571.67 where it only realized acommission of US$2,000 would be
atravesty of justice. In view of the evidence before the Tribund, counsdl asked that the Tribund rule that the
importer of theimported garlicis Shengli andnot D & L.

Shengli

Shengli’s representative did not appear a the hearing. In his written submission, he argued that
Shengli was both the owner and exporter of the garlic and that it enlisted the service of D & L to assst with
customs formdities and subsequent re-sde activity, beieving that it needed to be a resdent in order to
import into Canada. Further, he submitted that, at al times, Shengli retained title and control of the garlic up
to the point of resalein Canada and that dl profits resulting from the sdles were for its benefit and not for the
benefitof D & L.

DECISION

In making aruling under section 90 of SIMA as to who of two personsis the importer in Canada of
imported goods, the Tribuna must take into account the object and purpose of the statute. In an importer
ruling, in Request No. |R-2-86,” the Canadian Import Tribunal (the CIT) stated the following:

Theliability for payment of anti-dumping dutiesis placed on the importer of dumped goods. Thet is
part of the genera scheme to ded with the mischief of dumping, to discourage it. The object of the
datute is to protect Canadian producers of goods from injurious importations of dumped goods, and
that is achieved by imposing the burden of the specid duty on the importer. If the exporter, through
its agent, pays the duty, the object of the statute is not being achi eved.®

The word “importer” is defined in subsection 2(1) of SIMA as “the person who is in redlity the
importer of the goods” In Graphite Electrodes, the CIT was of the view that this definition implied that the
smple designation of a person or firm on the customs entry documents as the so-called importer of record

5. Certain Artificial Graphite Electrodes and Connecting Pins Originating in or Exported from the
United States of America, Canadian Import Tribund, Importer Ruling and Statement of Reasons,
May 1, 1987.
6. Ibid.a 5.
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had little meaning. The CIT dtated that “the statute, in this process of identification [of the redl importer], has
concern for substance as opposed to form.”

In the present case, the Tribund is faced with a difficult Stuation. In the view of the mgority of the
Tribuna, the evidence shows that D & L amply acted as an agent for Shengli in Canada. There was no
“red” transaction between these two companies. Mr. Li and Ms. Deng smply permitted Ms. Leeto usetheir
company’s name to conduct her businessin Canada on behaf of Shengli. D & L did not pay for the imported
garlic nor did it ever take actud possession of it. Other than the US$2,000 commission, D & L did not profit
from the resale of the subject garlic to digtributors, wholesders and restaurants. The evidence aso shows that
the importation was arranged by Shengli, and in particular its employee, Ms. Lee. All that D & L wasto
provide was its best assistance and help during the sales process pursuant to the terms of the Agreement.

In Graphite Electrodes, the CIT was faced with a smilar Stuation, except that it had further
evidence which showed that numerous discussons had been held between a third party and the exporter
prior to importation. Indeed, this third party had placed the actual purchase order for the imported goods in
question. On the basis of this evidence, the CIT found that the third party was the “red” importer. The CIT
held that the so-called “importer of record” was Smply a*paper intermediary,” i.e. an agent for the exporter.
There is no such evidence in the present case. The Tribuna has two parties before it, namely, D & L
(the acknowledged importer of record) and Shengli, one of which must be identified asthe “red” importer of
the subject garlic. Although the evidence shows that the subject garlic was eventudly sold to retalers,
wholesders and restaurants in Canada, there is no evidence of any dealings between any of these entitiesand
Shengli prior to importation.

Consequently, after having heard and reviewed dl of the evidence, including al of the documents
which were filed by both parties to this inquiry, the majority of the Tribund is of the view that, between
D & L and Shengli, it has no choice but to find that D & L isthe importer in Canada of the subject garlic. In
the view of the mgority of the Tribund, to rule otherwise and to find that Shengli is the importer in Canada
of the subject garlic would be contrary to the object of SIMA. Although certain arrangements may be made
between Revenue Canada and non-resident importers with respect to the payment of anti-dumping duties, as
occurred in Inquiry No. NQ-91-006° unfortunately for D & L, no such arrangement was made in the
present case.

Accordingly, pursuant to section 90 of SIMA, the mgority of the Tribund hereby rules that the
importer in Canada of the subject garlicisD & L.

Robert C. Coates, Q.C.
Robert C. Coates, Q.C.
Presiding Member

Raynad Guay
Rayndd Guay
Member

7. lbid.
8. Machine Tufted Carpeting Originating in or Exported from the United States of America, Canadian
Internationa Trade Tribund, Finding, April 21, 1992, Statement of Reasons, May 6, 1992.
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DISSENTING OPINION OF MEMBER GRACEY

| respectfully dissent from the mgority decison in this matter for the following reasons.

It is not necessary to repeet dl of the known facts in this case. They have been adequately
summarized in the mgority decison, and it is merely necessary for me to identify and emphasize those facts
and circumstances which have led to my dissent.

Atissueinthisinquiry isthe question of who was the redl importer of the subject goods. In my view,
the evidence points to the conclusion that the red importer was Shengli and that D & L was, a mog, an
agent of theimporter.

| shall begin by making reference to the Agreement, which sets out five terms which, in my view,
arerdlevant to the outcome of this case. Thoseterms are asfollows:

Party A [Mayland] will arrange the export of the goodsto VVancouver.

Party A will open a checking account under Party B’s name and dl the sdes transaction[s] will
be made through this account.

Party A will be respongble for import duties and al the relative expenses caused by the sdles.
Party B will offer its best assistance and help during the sales process.

Party A should pay $2,000 to Party B as commission for offering dl the assstance possible
upon the finish of the sdesin Vancouver.

The garlic was imported into Canadain two shipments and placed in Sorage, and salesto customers
commenced. All import documents appeared to bein order, and it isrelevant to note that the release dates on
the two customs entries/invoices were November 29 and December 5, 1996. Thisis relevant for two ressons
Fird, it is noted that the firgt dete of shipment was a scant 11 days after the first contact with D & L. Second, the
two invoices prepared by Shengli, purportedly Mayland' s export arm, sate“SHIP & BILL TO: D & L Business
Canada Ltd.” Each invoice bears the signature of Mr. Xu, the same person who signed the Agreement.
Clearly the indruction to bill D & L is a variance with the stated intent of the Agreement. The next
observation is that the invoices Sate that the “[d]ate of order” was November 2, 1996, which predated the
first contact between Ms. Lee and Ms. Deng by about two weeks. Certainly there is no reason to disbelieve
Mr. Li’s clam that the first contact was made on November 17, 1996. As the authorities had seized records,
if there had been a contact earlier than November 17, 1996, it would have been put on the record. It is
gpparent that plans to export the goods to Canada were well advanced, even before the initid contact was
made with D & L. In light of such unrefuted evidence, it is clear that Shengli initiated and arranged for the
importation.

The dates on the customs entries/invoices are a so important, inasmuch as they are subsequent to the
date of the preliminary determination of dumping made by Revenue Canada. But the date on the invoices
was November 20, 1996, one day before the issuance of the preliminary determination of dumping.

The Deputy Minigter, in my view, has a wesk case. Fundamentdly, the case is weskened by the
uncontested factsthat D& L :

did not initiate the importation;
did not order the goods,
did not ever pay for or take ownership or even physical possession of the goods;
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did not sl the goods,
did not receiveinto its own hands any of the proceeds from the sde of the goods.

All that D & L redlized was avery modest commission.

The Deputy Minigter, however, takes the view that, in lending its name to the activities, D & L
became the importer of record. Indeed, the name D & L gppears on the import document as the importer of
record. However, it is obvious that the name of the importer of record on import documents is not
conclusive, though it is surdly indicative. But we are asked to determine who in redlity was the importer of
the goods. | would argue that Shengli wasin redity the importer of the goods. In support of that conclusion,
it need only be noted that Shengli made the initid contact with D & L and did not offer to sdll it the goods.
Rather, it retained ownership of the goods and a no time relinquished control of thegoodsto D & L. Shengli
concelived and executed the importation and the subsequent sdle.

The Deputy Minister has relied heavily on the meaning to be given, under SIMA, to the term
“importer.” Counsd for the Deputy Minister argued that, under SIMA, the importer must be an importer in
Canada. In my view, this overlooks the fact and the very common practice of non-resdent importers.
Counsd referred to severa excerpts from SIMA, including sections in which the phrase “importer in
Canada’ appears. No definition of the term was offered, therefore, it fdls to the Tribuna to determine its
meaning from the context in which it gppears. Indeed, the central question is the ditinction, if any, between
the term “importer in Canada’ and the smple noun “importer.” This question is complicated by the fact that
the term “importateur” (“importer”) is unqudified by any reference to “au Canada” (“in Canadd’) in
the French version.

Revenue Canada dso relies upon the customs cargo control documents, the CADEX lead sheets
and the invoices, al of which indicate that D & L isthe importer or at least the importer of record. Thisis
aurely prima facie evidence that merits further investigation. That is why the Tribuna was asked to hear this
case. The prima facie evidence is quite strong, but not so strong as to remove al doubt. In fact, as the
Tribuna looked into the matter, it became apparent that the customs cargo control documents, the CADEX
lead sheets and, of course, the invoices were al prepared by Shengli or the import broker. There was no
evidence adduced that D & L had any knowledge of the information placed on those documents and, as has
been seen, some of that information was fase. It was Shengli that entered the ingtructions to “SHIP & BILL
TO: D & L” and that falsely declared the “[d]ate of order.” The date declared, incidentaly, is demonstrably
wrong on two counts. Firs, the goods were not ordered, they were sent. Second, of course, the date is
severa days before the date of the first contract made by Shengli to Ms. Deng and, thus, appears to have
been afabrication.

The record is clear that the entire project was conceived and executed by Shengli and that Ms. Lee
exploited an earlier friendship with Ms. Deng to make the arrangements and then to leave D & L in a
vulnerable pogtion. In my view, the principas of D & L were victims of a gross deception conceived and
executed under the pretext of afriendship by Ms. Lee of Shengli.

That D & L was not the real importer should be obvious. If, for example, D & L had attempted to
receive into its own hands the proceeds of sdes, Shengli would have had no difficulty in proving thet it had
never sold the goodsto D & L and that it had no right to the proceeds of sales. Indeed, but for the prudent
indstence of Mr. Li, the bank account would have borne and required only the Sgnature of Ms. Lee. That
D & L was foolish to lend its company name to the enterprise is now gpparent. But this is the only very
tenuous link to any claim that D & L was, in fact, the importer and, in my view, it does not have as much
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weight as the facts aready recounted. The reason for a hearing was to sort out what appeared, at firgt, tobea
complex mix of events. However, the evidence received at the hearing persuaded me that the real importer of
the subject goods was Shengli and that D & L was no more than its paid agent.

Accordingly, pursuant to section 90 of SIMA, | hereby rule that the importer of the subject goods is
Shengli.

Charles A. Gracey
CharlesA. Gracey
Member




