CANADIAN | =%w | TRIBUNAL CANADIEN
i ]

L

INTERNATIONAL
TRADE TRIBUNAL

Ottawa, Monday, December 7, 1998

IN THE MATTER OF an apped heard on September 23, 1998,
under section 61 of the Special Import Measures Act,
R.S.C. 1985, c. S-15;

AND IN THE MATTER OF adecison of the Deputy Minister of
Nationa Revenue dated June 20, 1996, with respect to a request
for re-determination under section 58 of the Special Import
Measures Act.

BETWEEN
JARVIS IMPORTS AND SALES LTD.

AND

THE DEPUTY MINISTER OF NATIONAL REVENUE

DECISION OF THE TRIBUNAL

The apped isdismissed.

et | DU COMMERCE
EXTERIEUR

Appeal No. AP-96-083

Appellant

Respondent

Peter F. Thalheimer

Peter F. Thalheimer
Presiding Member

Rayndd Guay

Raynad Guay
Member

Richard Lafontaine

Miched P. Granger
Michd P. Granger
Secretary

133 Laurier Avenue West 333, avenue Lanrier ouest

Richard Lafontaine
Member

Ottawa, Ontaria K1A 0G7 Ottawa (Omtario) K14 0G7
(613) %90-2452 Fax (613) 990-2439 (613) 990-2457 Télc. (613) 990-2439



CANADIAN TRIBUNAL CANADIEN
INTERNATIONAL DU COMMERCE

TRADE TRIBUNAL EXTERIEUR
UNOFFICIAL SUMMARY

Appeal No. AP-96-083

JARVIS IMPORTS AND SALESLTD. Appellant
and
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

Thisis an gppedal under section 61 of the Special Import Measures Act of a re-determingtion of the
Deputy Minister of Nationd Revenue that certain men's golf boots, style Nos. 1696 (Storm Madgter)
and 1702 (Sun Burst), manufactured in Malaysia and imported by the gppellant are goods of the same
description as the goods to which the Tribuna’s order in Review No. RR-92-001 respecting waterproof
rubber footwear originating in or exported from Czechodovakia, Poland, the Republic of Korea, Tawan,
Hong Kong, Maaysia, Yugodavia and the People's Republic of China applied and are, therefore, goods
ubject to the imposition of anti-dumping duties.

HELD: The apped isdismissed. The Tribund is satisfied, based on the evidence, that the golf boots
in issue fal within the description of “waterproof rubber footwear constructed wholly or in part of rubber.”
Moreover, on the basis of the evidence of the withessfor the appellant, the Tribuna is persuaded that the golf
boots in issue do not fall under the categories of “snowmobile boots’ and “safety footwear” which are
excluded from the Tribuna’ s order. However, the Tribuna heard conflicting evidence about the composition
of the golf bootsin issue, such that it is not clear to the Tribuna whether the golf bootsin issue are composed
of any materid other than rubber and, more particularly, whether the golf boots have any leather trim and, if
30, whether the golf boots in issue could be considered “ rubber-bottonvlesther-top boots’ which are dso
excluded from the Tribunal’ s order.

Relying on the statement of reasonsin Inquiry No. ADT-4-79, in which the Anti-dumping Tribunal
described rubber-bottonlesther-top boots as “footwear with a rubber bottom of at least 2%%" in height and a
leather top that represented et least half the height of the completed boot,” the Tribunal is satisfied that, even
if the golf boots in issue do have some leather trim, the amount of leather trim is not Significant enough for
them to be covered by the exclusion for “ rubber-bottonvlesther-top boots’ and that the golf boots would il
be goods of the same description as those to which the Tribund’ s order gpplies.

Place of Video Conference

Hearing: Hull, Quebec, and Vancouver, British Columbia
Date of Hearing: September 23, 1998

Date of Decison: December 7, 1998
Tribuna Members. Peter F. Thaheimer, Presiding Member
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Clerks of the Tribund: Anne Turcotte and Margaret Fisher
Appearances. Maurice Jarvis, for the gppellant
Jan Brongers, for the respondent
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REASONS FOR DECISION

This is an apped under section 61 of the Special Import Measures Act' (SIMA) of a
re-determination of the Deputy Minister of National Revenue that certain men's golf boots, style Nos. 1696
(Storm Magter) and 1702 (Sun Burst), manufactured in Maaysia and imported by the gppellant are goods of
the same description as the goods to which the Tribunal’ s order in Review No. RR-92-0017 (the 1992 order)
gpplied and are, therefore, goods subject to the imposition of anti-dumping duties.

In the 1992 order, the Tribund continued, without amendment, the finding made by the Canadian
Import Tribuna on October 22, 1987, in Review No. R-7-87, continuing, without amendment, the findings
made by the Anti-dumping Tribuna:

(1) on May 25, 1979, in Inquiry No. ADT-4-79, respecting waterproof rubber footwear and
snowmobile boots, constructed wholly or in part of rubber, worn over the foot or shoe, with or
without liners, linings, fasteners or safety features, originating in or exported from Czechodovakia,
Poland, the Republic of Korea and Taiwan, but excluding snowmohile boots, rubber-bottonvlegther-top
boots and safety footwear that is specidly designed to protect the wearer from injury and which
incorporates specia features such as safety box toes, sted toes, sted safety soles, non-dip soles or
specidly compounded rubber impervious to acids and other chemicads, and

(2) on April 23,1982, in Inquiry No. ADT-2-82, respecting waterproof rubber footwear constructed
wholly or in part of rubber with or without liners, linings, fasteners or safety features, but excluding
snowmohile boots, rubber-bottom/leather-top boots and safety footwear, originating in or exported
from Hong Kong, Maaysa, Y ugodavia and the People' s Republic of China.

Theissuein this gpped is whether the golf bootsin issue are goods of the same description as those
to which the 1992 order applies.

1. RSC.1985,c. S15.

2. Waterproof Rubber Footwear Originating in or Exported from Czechoslovakia, Poland, the Republic
of Korea, Taiwan, Hong Kong, Malaysia, Yugoslavia and the People’s Republic of China, Order and
Statement of Reasons, October 21, 1992. It should be noted that, in Review No. RR-97-001, the Tribund
continued, with amendment, the order in respect of certain waterproof rubber footwear originating in or
exported from the People’ s Republic of China
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Mr. Maurice Jarvis, President of Jarvis Imports and Sales Ltd., testified on behaf of the appellant.
He described the golf boots in issue as rubber boots, with spikes on the bottom of the sole and standing about
14 in. in height. He stated that the goods in issue are not gpproved by the Canadian Standards Association
(CSA) and are intended to be used for golf, athough they could be used for walking in water, mud and
snow. Mr. Jarvis accepted the photograph in the respondent’ s brief ® as a representation of the goods in issue.
When asked whether the goods in issue were dl rubber and, more particularly, what the reference to “ Nappa
Grained Uppe™ on the photograph meant, Mr. Jarvis responded that the goods in issue may have some
nylon or lesther trim on the top 2 in. of the boot or on the collar of the boot.

The written submissions filed with the Tribund indicated that it may be argued that anti-dumping
duties should not be assessed on the golf boots in issue on the basis that they are seconds or goods of inferior
quality to other comparable goods. However, at the hearing, Mr. Jarvis was unable to confirm that any of the
golf bootsin issue were defective.

One witness appeared for the respondent, Ms. Karen Humphries, a senior program officer with the
Anti-dumping and Countervailing Divison of the Department of Nationd Revenue. She indicated that she
was familiar with the golf boots in issue, as she had worked on the rubber footwear case periodicaly
since 1982. She introduced a photograph of a boot described as style No. 1696 which had been received
from the manufacturer of the golf boots in issue, dong with aletter, as part of arequest that the Department
of Nationa Revenue establish a normal value for the boot.* She stated, on the basis of the photograph, that
the materid of that boot is dl-vulcanized rubber. No photograph was presented with respect to the boot
described as style No. 1702.

When asked what “Nappa Grain Upper” meant to her, Ms. Humphries responded thet, in relation to
the rubber on the boot, it means that the rubber is not smooth and has atype of imprint on it.

With regard to the photograph introduced by Ms. Humphries, Mr. Jarvis indicated that it was a
photograph of a boot, style No. 1696, and that it was possible that the golf boots in issue were al rubber.
However, he indicated that he had photographs that showed the same boot with a nylon top and that, a one
time, the boots had |eather tops.

In argument, Mr. Jarvis submitted that the golf boots in issue are not made by any manufacturer in
Canada and that the importation of such goods is not, therefore, likely to cause materia injury to Canadian
production, since there is no production in Canada. Accordingly, Mr. Jarvis submitted that the appellant
should not have been assessed anti-dumping duties on the importation of the golf bootsin issue.

Counsd for the respondent argued that the description of the goods in the 1992 order is clear and
unambiguous. The 1992 order specificaly refers to and includes rubber footwear congtructed wholly or in
part of rubber and must be interpreted to mean that al such boots are subject to the order unless specificaly
excluded.

Counsel for the respondent stated that the invoice dated January 8, 1993, from the manufacturer of
the goods in issue with respect to a previous importation of style No. 1702 clearly indicates that the goods in

3. SeeTab 5 of therespondent’ s brief.
4. SeeExhibit B-1.
5. SeeTab9 of therespondent’ s brief.
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issue are “rubber footwear (golf boots).” Further, the purchase order dated August 1, 1995,° which relatesto
the importation of the goods in issue, refers to style Nos. 1696 and 1702 and describes them as “men[’]s
rubber golf boot[s].” It was submitted by counsd that, although Mr. Jarvis testified that the goods in issue
may be used for an activity other than golf and may have leather or nylon on the top, the documentary
evidence and testimony of Ms. Humphries made it clear that the goods in issue are boots made wholly of
rubber and are not snowmobile boots or CSA-gpproved safety boots. As such, the goods in issue are of the
same description as the goods to which the 1992 order applies and, accordingly, are subject to anti-dumping
duties.

Findly, counsd for the respondent submitted that the issue of whether or not certain imported goods
are produced in Canada or are causing materid injury to Canadian producers is not rlevant to the issue, in
an gpped under section 61 of SIMA, of whether certain imported goods are of the same description as goods
subject to an order or finding of the Tribundl.

Theissuein this gpped is whether the golf bootsin issue are goods of the same description as those
to which the 1992 order applies. The 1992 order gpplies to waterproof rubber footwear constructed wholly
or in part of rubber, with or without liners, linings, fasteners or safety features. The Tribund is satisfied,
based on the evidence, that the golf boots in issue fall within the description of “waterproof rubber footwesr
congtructed wholly or in part of rubber.” Moreover, the evidence of Mr. Jarvis confirmed that the golf boots
in issue are not CSA approved and, therefore, not considered safety boots. He dso confirmed that the golf
boots in issue are not identified or sold as snowmobile boots, notwithstanding they may be used, in some
circumgtances, to wak in snow. Therefore, the golf boots in issue do not fal under the categories of
“snowmobile boots’ and “safety footwear” which are excluded from the 1992 order. However, the Tribuna
heard conflicting evidence about the compaosition of the golf boots in issue, such that it is not clear to the
Tribuna whether the golf boots in issue are composed of any materid other than rubber and, more
particularly, whether the golf boots have any leather trim and, if so, whether the golf boots in issue could be
considered “ rubber-bottonleather-top boots’” which are also excluded from the 1992 order.

In the Tribuna’s view, the category of “rubber-bottonleather-top boots,” used to describe one of
the types of waterproof rubber footwear excluded from the 1992 order, is a trade term which may refer to a
broad range of footwear. It is not clear how broadly or narrowly the term “rubber-bottonlesther-top boots’
isto beinterpreted. Therefore, the Tribuna findsit helpful, in clarifying what footwear isincluded in the term
“rubber-bottom/leather-top boots,” to refer to: (1) the statement of reasons for the 1992 order which
continued, without amendment, the finding made by the Canadian Import Tribuna on October 22, 1987,
in Review No. R-7-87; (2) the statement of reasons for the finding in Review No. R-7-87, which continued,
without amendment, the findings made by the Anti-dumping Tribund on May 25, 1979, in Inquiry
No. ADT-4-79, and on April 23, 1982, in Inquiry No. ADT-2-82; and (3) the statements of reasons in
Inquiry Nos. ADT-4-79 and ADT-2-82."

Of the statements of reasons for the findings leading to the 1992 order, only the statement of reasons
in Inquiry No. ADT-4-79 provided guidance. In the statement of reasons in Inquiry No. ADT-4-79, the
Anti-dumping Tribunal discusses the category of “rubber-bottom/leether-top boots’ as follows.

6. SeeTab 10 of the respondent’ s brief.

7. See Deputy Minister of National Revenue for Customs and Excise v. Trane Company of Canada,
Limited, [1982] 2 F.C. 194 (C.A.), where the Federd Court of Appedl stated that it is acceptable to refer to a
separately issued statement of reasonsin order to interpret an otherwise ambiguous finding of the Tribunal.
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The first category, rubber-bottom, lesther-top boots, is easily disposed of. Counsd for the
complainants informed the Tribuna at the public hearing that no injury was claimed in respect of
products in this category, which was defined by the witness for Kaufman as footwear with a rubber
bottom of at least 22" in height and a leather top that represented at least hdf the height of the
completed boot.®

Whileit is not certain from the evidence whether the golf bootsin issue have leather trim, none of the
evidence regarding the gppearance and composition of the golf boots in issue indicates that the leather trim
on the golf boots in issue would represent half the height of the boot. On the contrary, the evidence suggests
that the lesther trim, if any, would represent sgnificantly less than hdf the height of the completed boot.
Teking into account the description of “rubber-bottonvlesther-top boots’ in the statement of reasons in
Inquiry No. ADT-4-79, the Tribund is satisfied that, even if the golf boots in issue do have some leather
trim, the amount of leather trim is not sgnificant enough for them to be covered by the excluson for
“rubber-bottonvlesather-top boots’ and that the golf boots would gtill be goods of the same description as
those to which the 1992 order applies.

Findly, with respect to the gppdlant’s argument that anti-dumping duties should not have been
assessed on the golf boots in issue because they are not made by any manufacturer in Canada and are not,
therefore, likely to cause materid injury to Canadian production, the Tribund is of the view that such factors,
athough they are rdevant in an inquiry or a review under section 42 or 76, respectively, of SIMA, are not
relevant to the issue, in an gppea under section 61 of SIMA, of whether or not imported goods are goods of
the same description as goods to which an order or finding of the Tribuna applies.

For the foregoing reasons, the apped is dismissed.
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