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UNOFFICIAL SUMMARY

CANADIAN

Appeal No. AP-94-265

SUPER GENERATEUR INC. Appellant
and
THE MINISTER OF NATIONAL REVENUE Respondent

This is an appeal under section 81.19 of the Excise Tax Act of a determination of the Minister of
National Revenue dated June 30, 1992, that rejected the appellant’s application for a federal sales tax
inventory rebate filed under section 120 of the Excise Tax Act, on the basis that the application was not
filed before 1992. The application was dated December 22, 1991; however, the Department of National
Revenue received it on January 15, 1992. The appellant’s activities involve the reconditioning of
generators, starters and alternators. In order to do this, the appellant purchases a variety of parts and
materials and incorporates these into the units provided by the customers. The appellant never becomes
the owner of these units. In other words, the appellant only replaces defective parts. It does not sell the
parts separately. However, it sells generators as finished products, but does not hold any of them in
inventory. The issue in this appeal is whether the appellant filed its rebate application before 1992. If so,
the Tribunal must determine whether the goods in issue qualified as the appellant’s inventory under the
Excise Tax Act.

HELD: The appeal is dismissed. The Tribunal did not have a postmarked envelope. It, therefore,
examined the evidence presented by the appellant in order to determine whether the rebate application was
mailed before 1992. After carefully examining the evidence, the Tribunal is of the opinion that the
appellant undoubtedly filed the application before 1992, that is, that the application was mailed on
December 22, 1991. The Tribunal is also of the opinion that the goods in issue did not qualify as inventory
under the Excise Tax Act. More precisely, the Tribunal is of the opinion that the goods must be sold
““as is” to qualify for a federal sales tax inventory rebate. In addition, the requirement, according to which
the goods must be “held ... for sale ... separately, for a price,” excludes cases where the goods are
secondary to the appellant’s provision of a service to its customers.

Place of Hearing: Ottawa, Ontario

Dates of Hearing: May 5 and June 19, 1995

Date of Decision: March 6, 1996

Tribunal Members: Lise Bergeron, Presiding Member
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REASONS FOR DECISION

This is an appeal under section 81.19 of the Excise Tax Act® (the Act) of a determination of the
Minigter of National Revenue dated June 30, 1992, that rejected the appellant’ s application for afedera sdes
tax (FST) inventory rebate filed under section 1207 of the Act, on the basis that the application was received
beyond the time limit prescribed by the Act. The gpplication was dated December 22, 1991; however, the
Department of National Revenue (Revenue Canada) received it on January 15, 1992. The appellant served a
notice of objection which was received by the respondent on January 6, 1993. On September 16, 1994, the
respondent issued anotice of decision confirming the determination.

During the hearing, the appdlant was represented by its accountant, Mr. Yvan Guérin. Mr. Guérin
and Mr. Benoit Lessard, President of Super Générateur Inc., appeared on behdf of the appellant.
Mr. Lessard explained that the appelant’s activities involve the reconditioning of generators, starters and
dternators. In order to do this, the gppellant purchases avariety of parts and materials and incorporates these
into the units provided by the customers. The gppdlant never becomes the owner of these units. In other
words, the gppelant only replaces defective parts. It does not sdll the parts separatdly. However, it sdls
generators as finished products, but does not hold any of them in inventory. Mr. Lessard stated that he
completed an gpplication for an inventory rebate on December 22, 1991, and mailed it on the same day.
He tedtified that he put dl the mail in the mailbox at the end of the day, as was his norma practice every
evening on working days. The respondent did not present any evidence to refute this testimony.

The issue in this gpped is whether the gppdlant filed its application for an FST inventory rebate
within the time limit prescribed by the Act. If s, the Tribund must determine whether the goods in issue
qudified asthe gppdlant’ sinventory under the Act.

The appdlant’s representative submitted that the Tribund must accept Mr. Lessard's testimony,
according to which he mailed the rebate gpplication on December 22, 1991. In addition, he submitted that
the goods in issue were sold separately for a price in money in the ordinary course of acommercid activity.

1. RSC.1985,c. E-15.
2. S.C.1990, c. 45, s. 12, asamended by S.C. 1993, c. 27, S. 6.
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In support of this propostion, he noted that the parts were identified separately on the customer’s fina
invoice.

Counsd for the respondent submitted that the goods in issue could not qualify as inventory on
January 1, 1991, because they were not being held “for sale, lease or rental separately, for a price or rent in
money,” but were rather being held to be consumed in fulfilment of a service for the appellant’ s customers.

For the purposes of this gpped, the rdevant legidative provisons regarding the FST inventory
rebate are set out in subsections 120(1), (2.1), (3) and (8) of the Act and provide, in part, asfollows:

120.(1) In this section,

“inventory”” of a person as of any time means items of tax-paid goods that are described
in the person’s inventory in Canada at that time and that are

(@) held at that time for sale, lease or rental separately, for a price or rent in money,
to others in the ordinary course of a commercial activity of the person, or

(2.1) For the purposes of paragraph (a) of the definition ““inventory” in subsection (1),
that portion of the tax-paid goods that are described in a person’s inventory in Canada at
any time that can reasonably be expected to be consumed or used by the person shall be
deemed not to be held at that time for sale, lease or rental.

(3) Subject to this section, where a person who, as of January 1, 1991, is registered ...
has any tax-paid goods in inventory at the beginning of that day,

(a) where the tax-paid goods are goods other than used goods, the Minister shall, on
application made by the person, pay to that person a rebate in accordance with
subsections (5) and (8);

(8) No rebate shall be paid under this section unless the application therefor is filed
with the Minister before 1992.

The Tribunal has dready referred to Revenue Canada s departmenta policy and to section 79.2 of
the Act to decide that, according to subsection 120(8) of the Act, an application is deemed as having been
filed by the appellant on the date of mailing, as evidenced by the postmark.? In this appesdl, the Tribunal did
not have a posmarked envelope. It, therefore, examined the evidence filed by the gppelant, more
particularly, Mr. Lessard' s testimony, in order to determine whether the application was mailed before 1992.
After carefully examining the evidence, the Tribunal is of the opinion that the appellant undoubtedly filed the
gpplication before 1992, thet is, that the gpplication was mailed on December 22, 1991. Therefore, the
appdlant filed its rebate application within the time limit prescribed by the Act. The Tribuna must then
determine whether the parts and materids that the appellant incorporated into generators, sarters and
dternators quaified asinventory under the Act.

In Light Touch Stenographic Services Ltd. v. The Minister of National Revenue,* the appdlant, in
addition to being a wholesder of parts and supplies for stenotype machines, aso repaired those machines.

3. Lakhani Gift Store v. The Minister of National Revenue, Canadian Internationa Trade Tribundl, Appedl
No. AP-92-167, November 15, 1993.
4. Canadian Internationd Trade Tribunal, Appeal No. AP-91-182, March 8, 1994.
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A customer might purchase one of three maintenance agreements, depending on the desired degree of
protection againgt the cost of replacement parts, labour and maintenance. The issue was whether the goods
held by the gppellant for use in fulfilment of its preventive maintenance agreements qudified as inventory for
purposes of an FST inventory rebate under section 120 of the Act.

The Tribund, in Light Touch Stenographic, was of the view that it had dways ruled that a person
was entitled to an FST inventory rebate for goods provided to a customer when providing a service to that
customer.” However, this reasoning was modified by retroactive amendments to the provisions of the Act
governing the FST inventory rebate. More precisdy, the Tribund indicated that the definition of “inventory”
had been amended and that it now deemed that goods must be “held ... for sale, lease or rental separatdly, for
a price ... in money.” In addition, section 120 of the Act had been amended by the addition of
subsection 120(2.1), which deems that the portion of the tax-paid goods that are described in a person’s
inventory which “can reasonably be expected to be consumed or used by the person shal be deemed not to
be held at that time for sdle, lease or rentd.”

The Tribuna interpreted the requirement, according to which the goods must be “hdld ... for sde ...
separately, for aprice” in away that excluded cases where the title to goods is transferred to a customer
during the provison of services for afixed price. In addition, the Tribuna consdered the goods used by the
appdlant under its maintenance agreements to be goods consumed or used in fulfilment of those agreements.
The Tribunal noted that, as such, subsection 120(2.1) of the Act deems those goods not to be held for sde,
lease or rentdl.

In Harry M. Gruenberg, Synoda Co. Reg’d. v. The Minister of National Revenue® and Jostens
Canada Ltd. and Jostens of Quebec Ltd. v. The Minister of National Revenue,’ the Tribuna was of the
opinion that only the goods in issue in those gppeds held for sde separately to othersin the ordinary course
of the commercid activities of the gppdlants fdl within the amended definition of “inventory” under
section 120 of the Act. More precisdly, the Tribuna concluded that the goods had to be sold “asis’ to qudify
for an FST inventory rebate.

In this apped, the Tribund is of the opinion that the parts and materids that the gppdlant
incorporated into generators, sarters and dternators did not qudify as inventory under the Act. It bases its
reasoning on the cases mentioned above. More precisdy, the Tribuna is of the opinion that the goods must
be sold “asis’ to qudify for an FST inventory rebate. In addition, the requirement, according to which the
goods must be “held ... for sdle ... separately, for aprice,” excludes cases where the goods are secondary to
the appdlant’ s provison of asarviceto its cusomers.

5. The Tribund referred to the following decisons: Northern Aircool Engines Co. v. The Minister of
National Revenue, Canadian International Trade Tribuna, Appea No. AP-92-104, September 21, 1993;
and P.R.E.P. Consulting Ltd. v. The Minister of National Revenue, Canadian International Trade Tribund,
Appesal No. AP-92-002, March 19, 1993.

6. Canadian International Trade Tribuna, Apped No. AP-92-252, April 5, 1994.

7. 1bid., Apped No. AP-92-195, April 28, 1994.



Accordingly, the gppedl is dismissed.
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