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Appeal No. AP-94-351

ZELLERS INC. Appellant
and

THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent
and

GROUPE PROCYCLE INC. AND VICTORIA PRECISION INC. Interveners

This is an appeal under section 61 of the Special Import Measures Act of re-determinations of the
Deputy Minister of National Revenue that bicycles imported by the appellant are goods of the same
description as the goods to which the Tribunal’s finding in Bicycles and Frames Originating in or
Exported from Taiwan and the People’s Republic of China applies and are, therefore, subject to the
imposition of anti-dumping duties.

HELD: The appeal is allowed. The Tribunal is of the view that the precise measurement of
*“16 inches (40.64 cm) and greater” used to define the lower end of the range of sizes of bicycles covered
by its finding in Bicycles, which on its face is clear and unambiguous, must be interpreted literally. The
Tribunal finds the fact that the metric equivalent of 16.0 in. (40.64 cm) was specified in the finding to the
nearest one tenth of a millimetre persuasive evidence that diameters within 0.5 in. of 16.0 in. were not
envisaged. The Tribunal also believes that it is significant that the appellant advertised and sold the
bicycles with wheel diameters of 15.5 in. as such and did not try to pass them off as bicycles with wheel
diameters of 16.0 in. In the Tribunal’s view, as the imported bicycles appeared in the marketplace, they
were not, in fact, ““goods of the same description”” as the goods to which the Tribunal’s finding applies.
This view is supported by the Department of National Revenue’s laboratory reports which compare the
bicycles in issue with bicycles with wheel diameters of 16.0 in. made by the same Chinese manufacturer
and marketed at the same time by the appellant and which note significant differences between the two,
including the fact that ““[t]he tires marked 15% inches were too small and impossible to install on the rims
from which the tires marked 16 inches came.”

The Tribunal further finds that the imported bicycles are not covered by the phrase “and frames
thereof” in the finding in Bicycles, as this phrase covers importations of frames, alone, that have yet to be
used as components of bicycles.

Place of Hearing: Ottawa, Ontario
Date of Hearing: August 30, 1995
Date of Decision: January 25, 1996
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REASONS FOR DECISION

This is an apped under section 61 of the Special Import Measures Act® (SIMA) of
re-determinations of the Deputy Minister of National Revenue (the Deputy Minister) that bicycles described
as having whed diameters of 15.5in. (39.37 cm) imported by the gppellant are goods of the same
description as the goods to which the Tribunal’ s finding in Bicycles and Frames Originating in or Exported
from Taiwan and the People’s Republic of China® applies and are, therefore, subject to the imposition of
anti-dumping duties.

Counsd for the gppdlant initidly chalenged the participation of Groupe Procycle Inc. and Victoria
Precison Inc. as interveners in this apped, but conceded a the hearing that subsection 61(2) of SSIMA
contemplates their participation. However, counsd objected to the lateness of their gppearance and filing of a
brief and asked the Tribuna to reserve the gppdlant’s right to comment further in writing on the brief,
if required. The Tribund decided to give the gppellant one week to make written submissonsin response to
the brief, following which the interveners were given one week to reply to those submissons. Submissions
from both parties were received on September 8 and 15, 1995, and taken into account by the Tribuna as part
of the record of this apped.

At the outset of the hearing, the Tribuna heard argument from counsel concerning the issue of
whether the Deputy Minigter’s decison to impose anti-dumping duties on the bicycles in issue congtituted a
re-determination under section 57 of SIMA and was, therefore, properly the subject of an gpped to the
Tribund under section 61 of SIMA.

Counsd for the gppellant argued that section 57 of SIMA, which speaks of a re-determination by a
designated officer, requires as a precondition that a determination be previoudy made. In particular, he
pointed out that section 57 reads that a designated officer may re-determine any determination referred to in

1. RSC.1985,c. S15.
2. Inquiry No. NQ-92-002, Finding, December 11, 1992, Statement of Reasons, December 29, 1992.
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subsection 56(1) in any case within two years dfter the determination. He submitted that there was no
determination as contemplated by subsection 56(1). It was further submitted that the words “in accordance
with any representations made by the person accounting for the goods at the time of the accounting” in
subsection 56(2) could relate only to representations of the importer as to the export price or normd vaue,
snce the importer does not make any representations as to whether or not goods are of the same description
asgoodsto which aTribund finding applies.

Counsd for the respondent and for the interveners submitted that it was necessary to look at
ubsection 56(2) of SIMA, which provides that, if at the time of entry of any imported goods there is no
determination, the determination will be deemed to have been made on the 30th day after the goods were
accounted for and in accordance with any representations made by the person accounting for the goods at the
time of the accounting. In support of their argument, counsd referred to the following statement of Martin, J.
of the Federd Court of Canada, Trid Divison, in Toshiba International Corp. v. The Deputy Minister of
National Revenue for Customs and Excise:*

In my view, for the purposes of this application, there is no difference between a
determination made pursuant to s. 56(1) and s. 56(2) and, for the purposes of this
application, a determination made pursuant to s. 56(2) is a determination made pursuant
to s. 56(1).

Counsd submitted thet it is impossible for the Deputy Minister to make a determination in respect of every
importation and that many determinations are made under subsection 56(2) of SIMA.

The Tribundl’s jurisdiction to hear an gppedl and to render a decision thereon under section 61 of
SIMA is circumscribed by the fact that the gppeal must be brought by a “person who deems himsdf
aggrieved by a re-determination of the Deputy Minister made pursuant to section 59 with respect to any
goods.” Section 59 gives the Deputy Minister the power to “re-determine any ... re-determination referred to
in section 55, 56 or 57 made by a designated officer.” Thus, a re-determination under section 59 may relate
to a re-determination under any of the provisons of section 56. The Tribund is persuaded that section 56
provides both for Stuations when a determingtion is made at the time of importation and accounting for
goods and for Stuations when no such determination is made. Subsection 56(1) covers the former, while
subsection 56(2) coversthe latter. Contrary to the submission of counse for the appelant, the Tribunal is of
the view that the phrase “in accordance with any representations made by the person accounting for the
goods a the time of the accounting” in subsection 56(2) does not relate only to representations regarding
norma vaue and export price. Subsection 56(2) relates to determinations referred to in subsection 56(1),
which include not only determinations as to norma vaue and export price but dso determinations as to
whether imported goods are goods of the same description as goods to which a Tribunal finding applies.

The issue in this gppedl is whether the Deputy Minister correctly re-determined that imported
bicycles described by the appellant as having whed diameters of 15.5 in. are goods of the same description
asthe goods to which the Tribund’ s finding in Bicycles applies. In Bicycles, the Tribuna made the following
finding:

3. (1991),44FT.R 3la 34
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Pursuant to subsection 43(1) of the Special Import Measures Act, the Canadian
International Trade Tribunal hereby finds that the dumping in Canada of bicycles,
assembled or unassembled, with wheel diameters of 16 inches (40.64 cm) and greater,
originating in or exported from Taiwan and the People’s Republic of China ... has caused,
is causing and is likely to cause material injury to the production in Canada of like goods,
and that the dumping in Canada of the subject bicycle frames, originating in or exported
from the aforementioned countries, has not caused, is not causing, but is likely to cause
material injury to the production in Canada of like goods.*

Mr. Robert Waitt, Senior Buyer for the Sporting Goods Department of Zelers Inc. snce 1991,
explained that the bicycles in issue, modd BMX with whed diameters of 15.5in., were designed to be
smdler in gze than the same mode bicycles with whed diameters of 16.0in. He referred to the diagram
included in the gppelant’s confidentia brief and to the physicd description in the appdlant’s public brief
which outline the different measurements of the frames of the BMX modd bicycles with whed diameters
of 15.5 and 16.0in. When questioned about the motivation for the appellant’s decision to purchase the
BMX modd bicycles with whed diameters of 15.5 in., he stated that the vendor had approached him with
the design. He confirmed that the gppdlant had not previoudy imported BMX modd bicycles with whedl
diameters of 15.5 in. and admitted that he was not aware that bicycles with whed diameters of 15.5 in. were
being sold in Canada However, he stated that he had been told by the vendor that bicycles with whed
diameters of 15.5 in. were being sold in the United States and that, based on the short time frame between
the placing of the order and ddivery, he bdieved that the vendor dready had been producing bicycles with
whed diameters of 15.5 in. and had not changed its moulds in order to fill the appdllant’ s order.

Focussing specificaly on the bicycles with whed diameters of 15.5in., Mr. Watt stated that the
diameter would be measured from one outsde edge of thetire to the other outside edge of the tire when fully
inflated. He was surprised at the suggestion that the wheels on bicycles with whed diameters of 15.5in.
might not measure 15.5 in. and stated that he expected that such wheds would measure exactly 15.5in. He
believed, based on a cross-section of qudlity tests, that the wheels on the BMX modd bicycles measured, in
fact, 15.5 in. He referred to the reports of the Laboratory and Scientific Services Directorate, Research and
Development Section, of the Department of National Revenue (Revenue Canada) entitled “ Determination of
Whed, Tire and Frame Dimensons and Whed/Tire Interchangeability of Two Chinese Bicycles” dated
Jduly 1993 (the July 1993 report), and “Determination of Whed and Tire Dimensons and Whed/Tire
Interchangeshility of Two Chinese Bicycles,” dated August 9, 1994 (the August 9, 1994, report). He stated
that these reports indicate that 16.0-in. whedls do not fit on bicycles with whed diameters of 15.5 in., nor do
15.5-in. wheds fit on bicycles with whed diameters of 16.0 in. Moreover, the appellant carries a stock of
15.5-in. tiresand tubes.

Mr. Philip Stanimir, President and Chief Executive Officer of Victoria Precison Inc. and President
of the Canadian Bicycle Manufacturers Association, appeared on behaf of the respondent, accompanied by
Mr. Danid Pharand, Plant Manager of Victoria Precison Inc. Mr. Stanimir explained that the whed szes
avalable in the Canadian market are regulated by the world market. They differ by 2-in. increments and
include 12, 14, 16, 18, 20, 24, 26 and 27 in. and 700 mm. Generaly speaking, the 12-in. whed is used by
2-1/2- to 3-year-olds, the 16-in. by 4-year-olds, the 20-in. by 5 to 6-year-olds, the 24-in. by 8 to

4. Supra, note 2.
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14-year-olds and the 26-in. by persons over 14 years of age. During cross-examination by counsd for the
appdlant, Mr. Stanimir acknowledged that Victoria Precison Inc. markets bicycles with whed diameters of
13.0 in. He indicated that the decison to market such bicycles was based on the fact that the plastic whedls
that it wanted to use were available only in diameters of 13.0 in. Bicycles with whed diameters of 13.0in.
are marketed to the same age range as bicycles with whed diameters of 12.0in,, that is, to 2-1/2- to
3-year-olds. Mr. Stanimir aso acknowledged, after reviewing marketing information from various whed
manufacturers, that they offer 12.5-in. whedsfor certain bicycles, not including BMX mode bicycles.

Mr. Stanimir stated that, athough there are standard sizes, there are nomina deviations from these
dandard Szes. By way of illugtration, he showed the Tribuna a bicycle whed manufactured by Victoria
Precision Inc. which indicated that it measured 16.0 in., but which, when measured across the diameter by
Mr. Stanimir, measured only 15.5 in. Mr. Pharand indicated that the measurement for awhed with a16.0-in.
diameter is based largely on the rim diameter and thet it is actudly the tire width which varies.

Mr. Stanimir testified that he had been approached by Mr. Wett to produce bicycles with whedl
diameters of 15.5 in. He did not agree to produce bicycles with whed diameters of 15.5 in. for the appdllant,
as he believed that the appdlant wanted him to provide a quotation to support its evasion of the Tribuna’s
finding in Bicycles. Mr. Stanimir disagreed with Mr. Waitt's testimony that a 16.0-in. whed would not fit on
a 15.5-in. rim and gtated that, if Victoria Precison Inc. had wanted to quote on the gppellant’s business, it
smply would have had to change the tire marking from 16.0 in. to 15.5in.

Referring to an excerpt from Sutherland’s Handbook for Bicyde Mechanics® (Sutherland's
Handbook), Mr. Pharand stated that the Canadian standard, the one used by Victoria Precison Inc., isfound
in the column entitled “Hooked-edge (Decimd), Schwinn, and Canadian” in the tire and rim Size charts. He
was not aware of any bicycle whed manufacturers around the world that produce 15.5-in. whedls other than
as cusom-made whedls. He pointed out that there is no reference to bicycles with whed diameters of
15.5in. in the column entitled * Hooked-edge (Decimd), Schwinn, and Canadian.”

Mr. Pharand dtated that, in accordance with the European Tyre and Rim Technicd Organization
(ETRTO) standards, which have been gpproved by the International Organization for Standardization (1SO),
whedl szeis determined by the bead seat diameter. The bead seat diameter is where the tire Sits on or hooks
onto the rim and is very close to the rim outsde diameter. Therefore, the width or height and the extent of
inflation of the tire may cause the outsde whedl diameter to vary. Mr. Pharand stated that, in the case of tires
and rims, Victoria Precison Inc. follows the ETRTO standards.

Counsd for the interveners led evidence through Mr. Ephrem Busque, Vice-President of Operations
for Groupe Procycle Inc. Mr. Busque stated that heis familiar with the standards for the bicycle industry and
confirmed that the standards published in Sutherland’ s Handbook, which are the ETRTO standards adopted
astheinternationa standardsin 1988, are the 1SO standards.

5. Ffthed. (Emeryville: Sutherland Publications, 1990).
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Mr. Busque was asked to explain what is meant by the following excerpt from Sutherland's
Handbook:

Bead and bead seat diameter are much more important dimensions than outside diameter
because they determine tire/rim fit. (Unfortunately, most tires are still marked with the
nominal outside diameter....)

In response, he stated that it is better to measure the diameter of the rim in reation to where the tire Stson
the rim. Thus, if one wants bicycles with whed diameters of 16 in., one redly wants bicycles with bead seet
diameters of 305 mm. He further stated that the tolerance between the tire and the rim should be less
than 1 mm. Otherwise, there will be a problem with the fit and function between the tire and the rim. To
avoid this problem, al tire and rim manufacturers refer to the 1SO standards to ensure that there is a good fit
and function between the tire and the rim.

Mr. Busgue referred to the measurements set out in Sutherland’s Handbook for Schwinn and
Canadian wheds with hooked-edge measurements of “16 x 1.75 in.” and stated that the “16” represents the
“nominal outsde diameter.” He also pointed out that the bead seat diameter for that whed is 305 mm and
indicated that this is the measurement from where the tire sits on the rim, in other words, the bead seet
diameter. He explained that, within the 305-mm category, there isarange of outside diameter measurements
depending on the width of the tire By way of illustration, he referred to the “tire outdde radius’
measurements which range from 194 to 203 mm. He calculated that the equivdent imperid diameter
measurement for atire outsde radius of 194 mm is 15.5 in., while that for atire outside radius of 203 mm
is16.0in. He stated that he had never heard of a 15.5-in. whed prior to this appedl.

Mr. William D. Berry, Manager, Machinery, Transportation and Electrica Products, Anti-dumping
and Countervailing Divison of Revenue Canada, aso appeared as a witness a the hearing. Mr. Berry
identified a memorandum to file dated May 28, 1993, reating to a discusson that he had had with
Mr. Stanimir and a complaint by Raeigh Industries of Canada Limited (Raleigh). Counsdl for the gppellant
referred Mr. Berry to the fact that the memorandum suggests that there was concern that the appellant was
advertisng for sde bicycles with whed diameters of 16.0in. as bicycles with whed diameters of 15.5in.
Counsd dso referred Mr. Berry to the following excerpt from that memorandum:

As bicycles with wheel sizes under 16 are not subject to the finding, the Canadian
producers are concerned that the tire marking is being used as a means of circumventing
the finding.

Mr. Berry commented that he had made the statement because he was of the view that the finding covered
bicycles with nomind whed diametersof 16.0in.

Mr. Berry aso identified two reports of studies that he had requested be conducted by the Research
and Development Section of the Laboratory and Scientific Services Directorate of Revenue Canada. The
July 1993 report sets out the results of an analysis of two bicycles manufactured in the People' s Republic of
China: a blue boys bicycle with whed diameters of 15.5in. under the brand name “Venture’ and a pink
girls bicycle with whed diameters of 16.0 in. under the brand name “Venture - Mountain Tour.” The report
indicates that, athough the tires from the 16.0-in. whedl's were not interchangeable safely for the tires on the
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15.5-in. wheds, the whedls, themsdves, with the gppropriate Size of tire mounted thereon, were easly
interchangeable. The August 9, 1994, report was made following a request from Revenue Canada for a
re-examination of the bicycles with whed diameters of 15.5 and 16.0in., as wel as the examination of
three additiond wheds. twowheds marked 16.0in. from Raeigh and one marked 15.5in. from the
gppdlant. Thefindingsin this report were Smilar to those in the firgt report. In the opinion of the |aboratory,
the 16.0-in. tires could be ingdled on the 15.5-in. rims under certain conditions. However, it was not
possbleto ingdl the 15.5-in. tires on the 16.0-in. rims. Finally, the 15.5- and 16.0-in. wheds, when mounted
with the gppropriate Size of tire, were interchangesble.

Counsd for the gppellant submitted that the issue before the Tribuna is whether the bicycles
imported by the appellant have, or do not have, whed diameters of 16.0in. or greater. Counsel argued that it
has been acknowledged by the respondent that the imported bicycles have whed diameters of 15.5 in. and
that they are, therefore, not goods of the same description as the goods to which the Tribuna’s finding in
Bicycles applies. Moreover, counsd submitted that the 15.5-in. tires cannot be ingtdled on rims which fit
16.0-in. tires and that the imported bicycles have other features, namely, the frame size and the overal whed
base, which differentiate them from the bicycles to which the Tribund’ sfinding applies.

It was the position of counsd for the appellant that the Deputy Minister is bound by the description
of the goods in the Tribuna’s finding and had no authority to expand the scope of the Tribuna’s finding.
In support of this argument, counsd relied on the two decisions of the Federa Court of Apped concerning
the Anti-dumping Tribund’s finding in Integral Horsepower Induction Motors, One Horsepower (1 H.P.)
to Two Hundred Horsepower (200 H.P.) Inclusive ... Originating in or Exported from the United States of
America:® Deputy Minister of National Revenue for Customs and Excise v. Trane Company of Canada,
Limited” and The Deputy Minister of National Revenue for Customs and Excise v. General Electric
Canada Inc.?

Counsd for the respondent submitted thet, in interpreting section 61 of SIMA, the Tribuna should
aoply the teleological approach to Satutory interpretation. The teleologica approach provides that the
interpretation of tax legidation should follow the ordinary rules of interpretetion and that a legidative
provison should be given a drict or liberd interpretation depending on the underlying purpose, as
determined from the context of the Statute, its objective and the legidative intent.’ Moreover, only a
reasonable doubt, not resolved by the ordinary rules of interpretation, will be settled by recourse to the
presumption in favour of the taxpayer. Counsd further submitted, based on the decision of the Federa Court
of Apped in J.V. Marketing Inc. v. Canadian International Trade Tribunal,” that these same rules of
statutory interpretation should apply in the interpretation of a Tribunal finding and statement of reasons™

6. Inquiry No. ADT-8R-78, Finding and Statement of Reasons, April 15, 1983. This finding was continued
by the Tribunal in Review No. RR-89-013 on October 10, 1990.

7. [1982] 2F.C. 194.

8. Unreported, File No. A-388-93, June 1, 1994.

9. See Québec (Communauté urbaine) v. Corp. Notre-Dame de Bon-Secours, [1994] 3 S.C.R. 3 at 20;
and Elizabeth C. Symes v. Her Majesty the Queen, [1993] 4 S.C.R. 695.

10. Unreported, File No. A-1349-92, November 29, 1994.

11. Ibid. & 6.
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Applying this gpproach to the interpretation of the Tribund’s finding in Bicycles, counsd for the
respondent submitted that the purpose of the Tribund’s finding was to protect production in Canada of
goods destined for a specific market audience, namely, children who purchase bicycles with whed diameters
of 16 in. and gregter. In counsd’s view, the whed diameters of 16 and 20 in. were used because they are
internationally recognized sizes and are common reference points used by the industry. However, he
submitted that, for the purposes of enforcement of the Tribund’s finding, if the imported bicycles are
destined for the same market audience as that of Canadian bicycles with whed diameters of 16 and 201in.,
the imported bicycles are “of the same description” as the goods to which the Tribund’ s finding applies.

It was further submitted by counsd for the respondent that the phrase “whed diameters of 16 inches
(40.64 cm) and greater” is vague in the sense thet it is not clear whether it is referring to rim sze, whedls
with or without fully inflated tires, etc. For that reason, counsel submitted that the Tribunal should look to the
satement of reasons for assgtance in interpreting the finding. Counsdl submitted that the statement of
reasons indicates that the phrase “whed diameters of 16 inches’ isasort, kind or class of bicycles. In support
of this proposition, counsd referred to the fact that, in the statement of reasons, the Tribunal states that the
effect of import competition has been focussed on children’s bicycles, ™ that the imported bicycles come in
junior, adult and male/female categories, and that they can be further categorized according to whedl size™

In reply, counse for the gppellant submitted that the Federd Court of Apped in J.V. Marketing
dated that further inquiry into the meaning of words in a finding is to take place only where there is
ambiguity.™ He submitted that thereis no ambiguity in the description of the goodsiin the finding in Bicycles.
Counsd stated that the description of the goods in both the finding and the statement of reasonsis the same.
Counsd denied that the purpose of the finding was to protect the production in Canada of goods destined for
a pecific market audience, in this case, children who purchase bicycles with whed diameters of 16 in. and
greeter. Rather, the finding protects the production of bicycles with whed diameters of 16in. and greater.
Moreover, counsdl submitted that market considerations are irrdevant, as the Tribunal, in an apped under
section 61 of SIMA, isto determine whether the imported goods are goods of the same description as those
to which the Tribund’ s finding applies and not whether the imported goods are “like goods.”

Counsd for the interveners argued that, based on the Supreme Court of Canadd s decison in Bell
Canada v. Canada (Canadian Radio-Television and Telecommunications Commission),” in an apped
under section 61 of SIMA, the Tribund, as the reviewing body, should not interfere with the finding of fact
of the Deputy Minister unless there is no evidence to support such afinding or if the finding is perverse or
capricious or made without regard to the materia before the Deputy Minigter. It was submitted by counsdl
that there is ample evidence to support the Deputy Minister’s reasonable finding of fact that the bicyclesin
issue are “goods of the same description” as the goods to which the Tribuna’ sfinding in Bicycles applies.

Counsd for the interveners submitted that the whed size designations of the bicycles are standard,
nomina sizes, not precise measurements of actual whed szes, and that, from the point of view of the
consumer, the bicyclesin issue and bicycles with whedl diameters of 16 in. of the same make and modd are

12. Supra, note 2, Statement of Reasons at 13.
13. Ibid. a 2.

14. Supra, note9 at 5.

15. [1989] 1SCR. 1722.
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0 dmilar as to be, in effect, identicd and, for al practica purposes, “goods of the same description.”
Counsd submitted, based on the testimony of Messs. Stanimir, Pharand and Busgue and on the physica
exhibits, that the actual sze of a whed often fluctuates an inch or so from the marked sze and that the
diameter may vary according to the extent to which thetireisinflated.

It was counsdl for the interveners' position that it is awell-established principle of legdl interpretation
that, where measurements are used in a legd document, de minimus or inggnificant deviations from the
messurements are acceptable, unless a clear contrary intention appears.™® Applying that principle to this
apped, counsd submitted that the Tribund, in interpreting the meaning of “16inches’ in the finding in
Bicycles, should read in the words “more or less’ or “approximately.” Moreover, counse argued that the
courts have recognized that trade usage which dlows for deviations from a measurement or standard should
be adopted"” and that, in this appeal, pursuant to recognized trade usage, the bicycles in issue should be
categorized as bicycleswith whed diametersof 16 in.

It was further submitted by counsel for the interveners that the importations of the bicycles in issue
were “sham” transactions and that the Tribuna should look a the substance of the importations at issue
rather than at the form. Moreover, counsd submitted that, even if it is argued that the rules of interpretation
that apply to taxing statutes do not apply to SIMA, the rdlevant provisons of SIMA should be given a
common sense and purpogive interpretation. It was counsd’ s position that, in interpreting SIMA in that way,
the gppellant should not be permitted to evade an injury finding by atechnicdity such as the size samped on
the Sde of abicycletire and the fabrication of anew sze category not before known in the indusdtry.

Counsd for the interveners submitted that, in determining whether the imported bicycles are goods
of the same description as the goods to which the Tribuna’ s finding in Bicycles applies, the Tribuna should
consder the perspective of the end user, asit did in its decison in Nomad East Distribution Corporation v.
The Deputy Minister of National Revenue for Customs and Excise.”® In counsd’s view, from the
perspective of the end user, there is no difference between the bicycles imported by the gppellant and the
bicycleswith whed diameters of 16 in. manufactured by the interveners.

Findly, counsd for the interveners submitted that, in the dternative, Snce the description of the
goods in the finding in Bicycles includes “frames thereof,” even if the Tribund accepts the appdlant’s
position, the frames of the bicycles in issue are covered by the finding and are, therefore, subject to
anti-dumping duties.

In the pagt, in interpreting statutes, the courts have distinguished between taxing statutes and other
satutes and applied different rules or principles of statutory interpretation depending on the nature of the
datute. It is clear that thisis no longer the prevailing view and that the interpretation of dl statutes, including
taxing statutes, is subject to the ordinary rules of statutory interpretation.’® Thus, whether or not SIMA is

16. Shipton, Anderson & Co. v. Weil Brothers & Co., [1912] 1 K.B. 574; and Arcos, Limited v.
E. A. Ronaasen and Son, [1933] A.C. 470 & 479 (H.L.).

17. Montague L. Meyer, Ltd. v. Vigers Bros., Ltd., [1939] 63 L.L.L.R 10; and Arcos, ibid.

18. Appesal No. AP-92-180, December 22, 1993, at 3-4.

19. See Stubart Investments Limited v. Her Majesty the Queen, [1984] 1 S.C.R. 536; and Québec
(Communauté urbaine), supra, note 8.
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conddered, in whole or in part, to be ataxing Satute, it is subject to the ordinary rules of interpretation. The
ordinary rules of datutory interpretation provide tha “the words of an Act are to be read in their entire
context and in their grammatical and ordinary sense harmonioudy with the scheme of the Act, the object of
the Act, and the intention of Parliament.*® The Tribunad observes that there is nothing in SIMA which
indicates that the Tribund is to consder an importer’s intention when making a decison under section 61.
Moreover, unlike the Income Tax Act” and the Excise Tax Act,”? SIMA does not contain explicit
anti-avoidance or anti-circumvention provisons.

Pursuant to section 61 of SIMA, the Tribund is to hear gppedls from re-determinations of the
Deputy Minister made pursuant to section 59 of SIMA and to make such order or finding as the nature of the
matter may require, including declaring what duty is payable on imported goods or that no duty is payable.
For the purposes of this apped, the re-determinations at issue relate to re-determinations made under
subsection 56(2) of SIMA that the imported bicycles are goods of the same description as the goods to which
the Tribund’ s finding in Bicycles gpplies. As the body hearing the gppeal from these re-determinations, the
Tribuna is, therefore, to make a decison as to whether the bicycles in issue are goods of the same
description as the goods to which the finding in Bicycles applies, that is, whether the imported bicycles are
goods of the same description as “bicycles, assembled or unassembled, with whed diameters of 16 inches
(40.64 cm) and greater.” In the Tribund’s view, the issue to be resolved in making this determination is
whether regard should be had to the actud diameter of the whed or to a “nomina” diameter which may
measure more or lessthan 16 in.

The reference in the Tribuna’s finding in Bicycles to “bicycles, assembled or unassembled, with
whedl diameters of 16 inches (40.64 cm) and greater” is used to define the lower end of the range of sizes of
bicycles. The upper end of the range is not defined. However, clearly, arange of Szesis covered, namdy, dl
bicycles with whed diameters of 16in. and greater. When a precise measurement such as “16 inches
(40.64 cm)” is used to define the lower end of arange of sizes of goods covered by afinding, such asin the
finding in Bicycles, the Tribund is of the view that it must be interpreted literaly. To do anything eseisto
invite confusion and uncertainty in the adminigration of the finding and, as pointed out by counsd for the
appdlant, leads to the result that the coverage of the finding can be varied virtudly at the discretion of the
Deputy Minigter. The Tribuna interprets the jurisorudence with regard to trade usage to mean that it may be
relied upon to give clear meaning to otherwise ambiguous clauses in customs legidation or regulations.
Tordy on it in the present case would, in the Tribund’s view, serve the contrary purpose of rendering
ambiguous atext which, onitsface, isclear.

The Tribund cannot accept that, because bicycleswith whed diameters of less than and greater than
16.0in. are commonly represented and sold as bicycles with whed diameters of 16.0in., its finding in
Bicycles should be interpreted as gpplying to bicycles with whed diameters of 16.0in. “more or less,” as
argued by counsd for the interveners. The Tribuna finds the fact that the metric equivdent of 16.0in.
(40.64 cm) was specified in the finding to the nearest one tenth of a millimetre persuasive evidence that
diameterswithin 0.5 in. of 16.0 in. were not envisaged.

20. Queébec (Communauté urbaine), supra, note 8 at 17.
21. RS.C. 1985, c. 1 (5th Supp.), s. 245.
22. R.S.C. 1985, c. E-15, s. 274, asamended by S.C. 1990, c. 45, s. 12.
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The Tribunal dso believesthat it is Sgnificant that the gppellant advertised and sold the bicycleswith
whed diameters of 15.5in. as such and did not try to pass them off as bicycles with whed diameters of
16.0in. The posshility that they may have been purchased by consumers instead of bicycles with whed
diameters of 16.0in. is, in the Tribund’s view, irrdevant. They were not, in fact, “goods of the same
description” as they appeared in the marketplace. The Revenue Canada laboratory reports which compare
the bicycles in issue with bicycles with whed diameters of 16.0 in. made by the same Chinese manufacturer
and marketed at the same time by the gppellant noted significant differences between the two, including the
fact that “[t]he tires marked 15%2 inches were too smdl and impossible to ingtdl on the rims from which the
tires marked 16 inches came®®” These reports must, in the Tribuna’s view, be given considerably more
weight than the comparisons which witnesses for the interveners made at the hearing between the bicyclesin
issue and alater modd of abicyclewith whed diameters of 16.0 in. from Thailand.

Both the complainants in Inquiry No. NQ-92-002 regarding imports of bicycles and the Revenue
Canada officids who drafted the prdiminary and find determinations of dumping could, in the Tribund’s
view, have foreseen a move to “non-standard” sizes in the event of an injury finding and the imposition of
anti-dumping duties on imports of bicycles with whed diameters of 16in. If this had been a concern, the
Revenue Canada officias could have structured the description of the goods in the preliminary and fina
determinations so as to cover dl bicycles with whed diameters grester than what was then the next smallest
“dandard” Sze, i.e. dl bicycles with whed diameters greater than 14 in., or the complainants could have
raised the matter during proceedings before the Tribund prior to the issuance of its finding. Not having done
90, they cannat try now to expand the Tribund’ s finding by defining 16 in. to mean something else.

With respect to the dternative argument of counsd for the interveners that the imported bicycles are
covered by the phrase “and frames thereof” in the finding in Bicycles, the Tribund is of the view that this
phrase covers importations of frames, alone, that will be used as components of bicycles. As the goods in
issue are bicycles, the Tribunal is of the view that they are not covered by the phrase * and frames thereof.”

Counsd for the interveners submitted that the Tribunal should find that the appellant’s importetions
of the bicydes in issue condituted “sham” transactions. The term “sham transaction” was defined by
Lord Diplock in Snook v. London and West Riding Investments Ltd.** asfollows:

[A] “sham,” ... means acts done or documents executed by the parties to the **sham”
which are intended by them to give to third parties or to the court the appearance of
creating between the parties legal rights and obligations different from the actual legal
rights and obligations (if any) which the parties intend to create. But one thing, I think, is
clear in legal principle, morality and the authorities ... that for acts or documents to be a
*“sham,” with whatever legal consequences follow from this, all the parties thereto must
have a common intention that the acts or documents are not to create the legal rights and
obligations which they give the appearance of creating.”

23. Revenue Canadareport dated July 1993 at 1.
24. [1967] 2 Q.B. 786.
25. Ibid. at 802; and, in part, Stubart, supra, note 18 at 572.
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The Tribuna finds an absence of evidence in this gpped that the appelant intended to deceive
Revenue Canada officids through the importations of the bicycles in issue or that the appdlant was
attempting to create legd rights and obligations arising from the importations different from those legd rights
and obligations that would actualy flow from the importations. On the contrary, the gppellant openly
imported bicycles described as having whed diameters of 15.5 in. and was subject to the re-determinations
of officias of Revenue Canada as to the rights and obligations that would flow from the importations and, in
particular, the amount of duty that might be payable. In the Tribund’s view, these facts are not sufficient to
condtitute the importations at issue “sham” transactions.

Accordingly, the gpped isallowed.

Robert C. Coates, Q.C.
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