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UNOFFICIAL SUMMARY

CANADIAN

Appeal No. AP-95-138

ARPAC STORAGE SYSTEMS CORPORATION Appellant
and
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

Thisisan agpped pursuant to section 67 of the Customs Act from decisons of the Deputy Minister of
National Revenue made under section 63 of the Customs Act. The issue in this gpped is whether pallet
trucks are properly classified under tariff item No. 8709.11.00 as eectrical works trucks, sdf-propelled, not
fitted with lifting or handling equipment, as determined by the respondent, or should be classified under tariff
item No. 8427.10.90 as other self-propelled trucks powered by an dectric motor and fitted with lifting or
handling equipment, as claimed by the appdllant.

HELD: The gpped is dlowed. In the Tribund’s opinion, the evidence clearly shows that the goods
in issue are sdf-propelled palet trucks powered by an dectric motor and fitted with lifting or handling
equipment. Accordingly, the Tribund finds that they are named in heading No. 84.27 or, more particularly,
under tariff item No. 8427.10.90. The Tribund agrees with the gppellant’ s representative that nothing in the
tariff nomenclature or in the Explanatory Notes to the Harmonized Commodity Description and Coding
System requires that the height of the lift be considered in determining whether goods are fitted with lifting or
handling equipment or that only fork-lift trucks are covered by heading No. 84.27.

Pace of Hearing: Vancouver, British Columbia

Date of Hearing: February 8, 1996

Date of Decison: October 31, 1996

Tribuna Members. Arthur B. Trudeau, Presiding Member

Rayndd Guay, Member
Desmond Hallissey, Member

Counsd for the Tribund: Jodl J. Robichaud
Clerk of the Tribund: Anne Jamieson
Appearances. Harry Curtis, for the gppellant

Josephine A.L. PAlumbo, for the respondent
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REASONS FOR DECISION

Thisisan appea pursuant to section 67 of the Customs Act’ (the Act) from decisions of the Deputy
Minigter of National Revenue dated June 23 and August 3, 1995, made under section 63 of the Act.

The goods in issue are described in the respondent’ s brief as salf-propelled pallet trucks, dectricdly
powered, capable of lifting palets a maximum of 6 in., or 15 cm, from the ground and used to transport
palets over limited distances. They were imported into Canada between February 3 and December 9, 1994.
At the time of importation, the goods in issue were classified under tariff item No. 8427.90.00 of Schedule |
to the Customs Tariff > as other works trucks fitted with lifting or handling equipment. Subsequently, they
were re-classfied under tariff item No. 8709.11.00 as dectrica works trucks, saf-propelled, not fitted with
lifting or handling equipment. Pursuant to paragraph 63(1)(b) of the Act, the appdlant requested a further
re-determination of the tariff classfication of the goods in issue under tariff item No. 8427.10.90 as other
sf-propdled trucks powered by an dectric motor and fitted with lifting or handling equipment. The
respondent confirmed the classification of the goodsin issue under tariff item No. 8709.11.00.

The issue in this gppedl is whether the goods in issue are properly classfied under tariff item
No. 8709.11.00 as electrical works trucks, self-propelled, not fitted with lifting or handling equipment, as
determined by the respondent, or should be classfied under tariff item No. 8427.10.90 as other
f-propeled trucks powered by an dectric motor and fitted with lifting or handling equipment, as clamed
by the appdlant. For the purposes of this gpped, the rlevant tariff nomenclature reads asfollows:

84.27 Fork-lift trucks; other works trucks fitted with lifting or handling equipment.
8427.10 -Sdf-propelled trucks powered by an eectric motor

8427.10.90 ---Other

87.09 Works trucks, self-propelled, not fitted with lifting or handling equipment, of the

type used in factories, warehouses, dock aress or arports for short distance
trangport of goods; tractors of the type used on raillway dtation platforms, parts of
the foregoing vehicles.

-Vehicles
8709.11.00 --Electrica

=

R.S.C. 1985, c. 1 (2nd Supp.).
2. RS.C. 1985, c. 41 (3rd Supp.).
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At the hearing, two witnesses testified on behdf of the appdlant: Mr. Gary McRae, Vice-President
of the Lift Truck Divison of Arpac Storage Systems Corporation, and Mr. Arthur Wuschke, Vice-President
of Finance and Adminigtration at Arpac Storage Systems Corporation. Mr. McRae described the goods in
issue as “pallet trucks.” He said that oneis arider verson, which means that one can ride on the back of it,
while the other is a waking version, which means that one can wak behind it. Mr. McRee tedtified that the
goods in issue are desgned to perform three different functions. The firgt function is trailer loading and
unloading in a warehouse-type environment. The goods in issue are fitted with forks that are used, for
example, to pick up the palet, devate it, remove it from the trailer and place it on the ground. The second
function is horizonta trangportation. The goodsin issue are used to pick up the palet and moveit to adesired
location in the warehouse. Thirdly, goods can be picked off shelves, placed on palets and then taken to
another location with the use of the goodsin issue.

Mr. McReae explained that both versons of the goods in issue are fitted with lifting devices. The
goods in issue are cgpable of lifting or lowering different types of goods. They are used with some type of
handling equipment, such as palets. The goods are placed on the pallets and not on the goods in issue
themselves. However, the actud lifting or lowering is done by the goodsinissue. Mr. McRae explained that
the goods in issue are sdlf-propelled. They are powered by a battery smilar to that which is found in an
automobile. They have an dectric traction motor which drives them forward and backward. They dso have
another eectric motor which drives a hydraulic pump which activates a cylinder thet lifts and lowers the fork.
Mr. McRae testified that the goods in issue are designed to lift goods gpproximately 9 in. from the ground
and to carry between 4,000 and 8,000 Ibs. He explained that a palet truck represents approximately
onethird of the cogt of a conventiond fork-lift truck. A palet truck can do the work of a fork-lift truck;
however, it is not designed for stacking. In cross-examination, Mr. Wuschke testified that the goods in issue
are used for short distance transportation within the warehouse or factory.

One witness testified on behaf of the respondent, Mr. John E. Johnson, a professond engineer and
Certified Safety Professond. Mr. Johnson gave expert testimony with respect to the differences between a
palet truck and a fork-lift truck. He explained that a pallet truck is a type of truck that basicdly lifts a pallet
just enough for horizonta trangportation. Both trucks are fitted with forks that can lift palets, however, a
fork-lift truck can lift a pallet much higher than a palet truck. A fork-lift truck can be used to stack one load
of merchandise or one pallet on top of another. It can aso be used to pick up aload from the ground and lift it
high enough to place it on atruck. He said that the primary purpose of the goods in issue is transportation.
However, they dso have alimited lifting capacity. He tetified that another difference between a pdlet truck
and afork-lift truck isthat the latter isfitted with forks that can be taken off and put on and that can be placed
at various widths across the carriage. A fork-lift truck can adso be fitted with other types of equipment to
handle paper rolls, barrels or carpets. Furthermore, a fork-lift truck has a greater cgpacity to climb ramps.
In light of al of these differences, Mr. Johnson testified thet, in his view, a palet truck and a fork-lift truck
arenot the same.

The gppdlant’ s representative argued that the goods in issue are salf-propelled works trucks fitted
with lifting or handling equipment. Accordingly, he submitted that they should be classified in heading
No. 84.27 and not in heading No. 87.09, which excludes works trucks that are fitted with lifting or handling
equipment. He argued that heading No. 84.27 covers fork-lift trucks and other works trucks. In his brief, the
representative mentioned that he failed to find where the height of the lift is a factor that must be considered
in determining whether goods are fitted with lifting or handling equipment.

Counsd for the respondent noted that Note 1(1) to Section X V1 of the Customs Tariff, under which
Chapter 84 fdls, excludes goods of Section XVII, under which Chapters 86, 87, 88 and 89 fal. She noted
that goods of those chapters are characterized as transportation vehicles for goods and persons. Counsdl
argued that, before consderation can be given to any heading of Chapter 84, it must be established that
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goods are trangportation machinery. Counsd referred to industry literature, which, she argued, showed that,
in the materid handling industry, pallet trucks, such asthose in issue, are considered trangportation vehicles
for the short distance movement of goods typicaly used in warehouses and factories. She argued that the
goods in issue cannot be classfied in heading No. 84.27 because they are not designed for stacking.

Insupport of her argument, she referred to the Explanatory Notes to the Harmonized Commodity
Description and Coding System® (the Explanatory Notes) to heading No. 84.27. Counsd aso referred to the
Explanatory Notes to heading No. 87.09 which provide that this heading covers trucks fitted with, for
example, a platform (sometimes designed for eevating) on which goods are loaded. She argued that this
properly describes the goods in issue. In counsd’s view, the lifting capacity of the goods in issue is a
secondary function to their principa function, which is the trangportation of goods. She argued that there are
clear digtinctions between fork-lift trucks and pallet trucks, the former being classifiable in heading No. 84.27
and thelatter, in heading No. 87.09.

When classfying goodsin Schedule | to the Customs Tariff, the gpplication of Rule 1 of the General
Rules for the Interpretation of the Harmonized System” is of the utmost importance. Rule 1 states that
classfication is first determined according to the terms of the headings and any relaive Chapter Notes.
Therefore, the Tribunal must determine whether the goods in issue are named or generically described in a
particular heading. If they are, then they must be classfied therein subject to any relaive Chapter Notes.
Section 11 of the Customs Tariff providesthat, in interpreting the headings or subheadings, the Tribunal shdl
have regard to the Explanatory Notes.

In the Tribund’s opinion, the evidence clearly shows that the goods in issue are self-propelled pallet
trucks powered by an eectric motor and fitted with lifting or handling equipment. Accordingly, the Tribuna
finds that they are named in heading No. 84.27 or, more particularly, under tariff item No. 8427.10.90. The
Tribunal agrees with the appdlant’s representative that nothing in the tariff nomenclature or in the
Explanatory Notes requires that the height of the lift be consdered in determining whether goods are fitted
with lifting or handling equipment or that only fork-lift trucks are covered by heading No. 84.27.

Accordingly, the gpped isallowed.
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3. Customs Co-operation Council, 1<t ed., Brussels, 1986.
4. Supra note 2, Schedulel.



