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INFORMCO INC. Appellant
and
THE MINISTER OF NATIONAL REVENUE Respondent

Thisis an appea under section 81.19 of the Excise Tax Act from determinations of the Minister of
Nationa Revenue dated June 4 and 25, 1993, that disallowed the appellant’s applications for refunds of
federa sdestax paid in respect of sales of variousinsurance policy books and manuals.

HELD: The apped is dismissed. Having reviewed the two available examples of publications
described as policy books and considered the evidence, the Tribuna concludes that they contain advertisng
and are not used “solely” for educationd or technical purposes, as they are used for commercia purposes as
an adjunct to insurance policies. Furthermore, the Tribuna finds that one of the two examples provided
contained information about the particular insurance company and the insurance products offered, which, in
the Tribuna’ s view, condtituted advertising.

The Tribuna physicaly examined the one available example of a publication described as a policy
manual and is not persuaded, based on such an examination, that the publications in issue quaify for
exemption under subsection 3(1), Part 111, Schedule 111 to the Excise Tax Act. While the example provided
contains some description about the various eements of the particular policies, it predominantly containsrate
tables and information used in determining and identifying gpplicable rates. As such, the Tribund is of the
view that the publications are rate tables or smilar printed matter and are, therefore, excluded from the
exemption.

Having found that the sales of the publications are not exempt from federd sdles tax, the Tribund
considered whether the appellant is the manufacturer or producer of the publications. The Tribuna finds that
the appdlant sdls the publications manufactured by it to the insurance companies, as a vendor, and is not
acting in the name of or for or on behdf of the insurance companies.
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Date of Hearing: January 17, 1997

Date of Decison: August 15, 1997

Tribuna Members. Arthur B. Trudeau, Presiding Member

LyleM. Russl, Member
Charles A. Gracey, Member

Counsd for the Tribundl: Shelley Rowe
Clerk of the Tribund: Margaret Fisher
Appearances. Paul E. Hawa, for the appellant
Janet Ozembloski, for the respondent
133 Laurier Avenue Wes! 333, avenue Lanrier ouest
Ottawa, Ontario K1A 0G7 Ottawa (Ontario) K14 0G7

(613) 990-2452 Fax (613) 990-2439 (613) 990-2452 Telec. (513) 990-2439



TRIBUNAL CANADIEN
INTERNATIONAL DU COMMERCE
TRADE TRIBUNAL EXTERIEUR

Appeal No. AP-96-056

CANADIAN
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THE MINISTER OF NATIONAL REVENUE Respondent
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CHARLESA. GRACEY, Member

REASONS FOR DECISION

This is an apped under section 81.19 of the Excise Tax Act" (the Act) from determinations of the
Minister of Nationd Revenue dated June 4 and 25, 1993, that disallowed the gppellant’s applications for
refunds of federa sdestax (FST) paid in respect of sales of various publications. At the hearing, counsel for
the appellant conceded that, of the issues identified in the gppellant’s brief, the appellant was only appeding
those determinations that disalowed the refunds of FST paid in respect of its sdles of various publications
described asinsurance policy books and manuals.

Counsd for the appdlant argued that the sales of the various insurance policy books and manuds
were exempt from FST pursuant to subsection 51(1) of the Act, which reads, in part, asfollows:

The tax imposed by section 50 does not goply to the sale or importation of the goods mentioned
in Schedulelll.

Subsection 3(1), Part [11, Schedule 111 to the Act reads, in part, asfollows:

(@ college and schoal annuds; unbound literary papers regularly issued a stated intervals not less
frequently than four times yearly; sheet music; manuscripts, national manufacturing, industrial or
trade directories; printed books that contain no advertising and are solely for educationd, technicd,
cultural or literary purposes, atides and materids for use exclusively in the manufacture or
production of the foregoing;

but excluding abums, biographicad, financia or satistica surveys and reports, books for writing or
drawing on, catdogues, colouring books, directories of al kinds not mentioned in this section,
fashion books, guide books, periodic reports, price ligs, rate books, timetables, year books, any other
smilar printed matter and any printed matter or part thereof or class of printed matter as may be
designated by the Governor in Council.

In the aternative, counsd for the appellant argued that, if the sdes of the various insurance policy
books and manuas are not exempt from FST, the Tribuna should find that the appellant was not the legd
manufacturer for the purposes of the Act and was not, therefore, liable to pay FST.

The appdlant’s first witness, Mr. Ali Hirji, the tax consultant who was respongible for filing the
gpplications for refunds on behaf of the gppelant, introduced two examples of goods described as insurance

1. RSC. 1985 c. E-15.
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policy books? with cardboard covers bearing the name of the insurer company, and which have been folded
and bound with staples. One of the examples contains the provisions of a persona property insurance policy
and the other contains the provisons of an automobile insurance policy. On the back of the automobile
insurance policy, there is a description of the various services offered by the insurance company whose name
appears on the cover. The policies indicate that they are part of a contract for insurance and that other
documents must accompany the policy to form a complete contract.

As an example of the goods in issue described as policy manuas, Mr. Hirji introduced an Otter
Dorchester Insurance Company Limited three-ring binder,® divided into four parts which are entitled:
Automobile Manud Ontario; Habitationa Manud Ontario; Farm Manua; and Commercid Manud. The
index for the Automobile Manua Ontario part includes: Generd Rules (within which are Cancdllation
Tables); Underwriting Guiddines and Notes, Rating Territories — Ontario; Rate Groups, Ontario Private
Passenger Premiums, Commercid and Farm; and Miscellaneous. The index for the Habitationa Manua
Ontario part includes: General Rules; Underwriting Guiddines and Notes, Homeowners (within which isa
table showing annua premiums); Tenants Package (within which is a table showing annud premiums);
Condominium Unit Homeowners (within which is a table showing annua premiums); Secondary or
Seasond Dweling (within which is arate table); Builders Risks, Miscellaneous (which includes the rates for
fine arts, jewdlery, sports equipment, etc.); and Liability (which includes a table showing additiona
premiums for increased coverage). The index for the Farm Manud pat includes. Generd Rules,
Underwriting Guidelines and Notes, Farmpac Outline of Coverages (which includes annua rate tables);
Farmers Comprehensive Liability Coverage (which includes a premium table); and Miscellaneous (which
includes rates for miscellaneous items).

Mr. Hirji introduced letters’ to Ninecan Management Inc. and Taxsave Consultants Limited
showing that other publications smilar to those in issue have qudified for exemption under
paragraph 3(1)(a), Part 111, Schedulell1 to the Act.

The gppelant is in the busness of manufacturing and producing printed materids for its various
customers, primarily insurance companies. The gppellant’ s second witness, Mr. J. David Stephens, President
of Informco Inc., described the production process for the goods in issue. The customers provide the
gppdlant with the initid draft of the contents of the publications, as well as some gtipulations regarding the
graphics and design of the cover. The appdlant then converts the text and graphics provided, produces
negatives and metd plates, and prints proof copies and design concepts which are provided to the customer
for review and comments. Once gpproved, the customer provides the appellant with a purchase order for a
defined number of copies of the publications. For the goods in issue, the gppellant ordered dl of the materids
necessary to produce the publications, including the metal to produce the plates.

Mr. Stephensindicated that, asis common in the printing industry, under the terms of the gppellant’s
sdes to the insurance companies, the plates are owned by the insurance companies and the insurance
companies own the copyright to the information. He was not able to produce a copy of the terms and
conditions. However, he indicated that they are the standard terms and conditions used by the members of
the Canadian Printing Industries Association. When asked who would bear the risk of lossin the event of fire

2. Exhibit A-3, Abgtainers Insurance, Personal Property Protector; and Exhibit A-4, Liberty Mutual,
Ontario Automobile Insurance Policy (OAPL), March 1994.

3. Exhibit A-5.

4. ExhibitsA-1and A-6.
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during the printing phase and prior to the materias being sold to the insurance company, Mr. Stephens
testified that it would be the appellant.

Mr. Stephens testified concerning the exhibits introduced by Mr. Hirji which, he tedtified, were
representative of al the goodsin issue. He described the * policy books’ as containing the technica termsand
conditions that would apply in describing the kind of insurance that could be purchased under the particular
policy. He indicated that the information specific to the insured would not be part of the policy books.
According to Mr. Stephens, the identification of the insurer on the book is a requirement in the writing of
insurance. When questioned concerning the use of advertising in the publications, Mr. Stephens indicated
that they contained no advertisng and disagreed that certain statements, such as “Feding safe. Feding
secure. It's a mutud feding,” and factua information about an insurer should be consdered a form of
advertisng.

With respect to the policy manuas, Mr. Stephens tetified that these contain technicd information
required by an employee of an insurance company or an insurance agent or broker who sdllsinsurance.

In argument, counse for the appellant submitted that, in order to determine whether the policy books
are exempt under paragraph 3(1)(a), Part 111, Schedule 111 to the Act, it must be determined that the goodsin
issue (1) conditute books, (2) contain no advertisng; and (3) are solely for educational or technical
purposes. Counse submitted that the goodsin issue meet dl three criteria

With respect to the issue of whether the goods in issue are books, counsd for the appdllant referred
to the definition of a*“book” as “a written or printed work consisting of pages glued or sewn together ong
one side and bound in covers™ Counsdl referred to an example of a publication that has been considered to
be abook, namely, Perly’s BJ Map Book Metro Toronto and Vicinity® (Perly’s BJ Map Book). Counsdl aso
referred to Ruling 5740/55-2 of the Department of Nationad Revenue (Revenue Canada) which provides
that the following three publications are printed books for purposes of section 3, Part 111, Schedule 111 to the
Act: “1. An organizationd guide containing chapters on the duty of officers and councillors, structure, and
activities of a club. 2. A training manual study course for an oil company’s sdesmen in loose leaf form
containing ingtructions on petroleum products, home equipment, sales contracts, leases, mortgages, €tc....
3. Printed booklet outlining the terms of a company’s employee penson plan.” Findly, counsd referred to
Revenue Canada Ruling 5740/114° which provides that a“Benefit Statement Booklet ... especialy prepared
every year for each member of an Employee Benefit Trust Fund” is a book quaifying for exemption under
paragraph 3(1)(a), Part 111, Schedulell1 to the Act.

With respect to the issue of whether the goods in issue are “educationa” or “technical,” counsd for
the appdlant referred to the definitions of those terms applied by the Federd Court of Apped in Maclean
Hunter Limited v. The Deputy Minister of National Revenue for Customs and Excise.’ “Educationd” was
consdered to refer to “afundamental process of learning which isaimed at preparing ether for lifein generd
or for a large purpose such as a particular professon or trade, and is in any event without an immediately

5. The Concise Oxford Dictionary of Current English, 9th ed. (Oxford: Clarendon Press, 1995) at 147.

6. Perly’s Maps Ltd. v. The Deputy Minister of National Revenue for Customs and Excise (1986),
11 T.B.R. 236.

7. Books: Printed Books, Examples Cited, February 25, 1987.

8. Benefit Statement Booklets: Whether Exempt Books, August 9, 1989.

9. [1988] 1 C.T.C. 174, Court File No. A-336-86, January 21, 1988.
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utilitarian focus™® “Technical” was considered to mean “belonging or relating to an art or arts; appropriate
or peculiar to, or characteridtic of, aparticular art, science, profession; aso, of or pertaining to the mechanica
arts and applied sciences generally.™™” Counsdl aso referred to Revenue Canada Ruling 5740/83" which
provides that “[a] game rulebook and guide, both in book form, [were] published for technica and/or
educational purposes in that they provide information, rules, etc. for people interested in playing a certain
game.” Counsdl submitted that, if the rules of a game, the contract showing the terms of employment and a
map are technica or educationd, then the goods in issue are technical or educationd.

With respect to the third criterion for exemption from FST, that the goods contain no advertising,
counsd for the appellant referred to Revenue Canada Ruling 5740/85-1" which dtates the following in
respect of logos. “where aperson’slogo is placed in abook by a publisher, with or without their consent, for
identification purposes only, this would not be consdered to be advertising for the purposes of section 3 of
Pat 11l to Schedule Ill to the Excise Tax Act.” Counsd submitted that the purpose of the insurance
company’s name on the goods in issue is to meet the legd requirements to identify the insurer and not to
promote the sale of a product.

With regpect to the policy manuas, counsd for the gppelant referred to Revenue Canada
Ruling 5740/55-2"* which provides that manuals in loose-leaf form are books. Counsel submitted that the
publications are training manuds for insurance agents and, as such, qudify as technical books. Moreover,
counsdl submitted that there is clearly no advertising in these publications and that they are not contracts for
insurance.

Alternatively, counsdl for the gppdllant argued that, if the goods in issue are not books, then they are
parts of contracts for insurance and that the insurance companies, not the gppdlant, are the manufacturers.
Counsdl submitted that, if the goodsin issue are being assessed as contracts for insurance, then the insurance
companies, and not the appelant, are the manufacturers in accordance with the definition of “manufacturer
or producer” under subsection 2(1) of the Act. Paragraph (b) of the definition of “manufacturer or producer”
under subsection 2(1) satesthat it includes “any person, firm or corporation that owns, holds, clams or uses
any patent, proprietary, ses or other right to goods being manufactured, whether by them, in their name or
for or on ther behdf by others, whether that person, firm or corporation sdls, digtributes, consgns or
otherwise disposes of the goods or not.”

Finally, counsel for the appellant argued that a ruling had been issued to the effect that the goods in
issue were exempt and that the appellant was never given notice that this ruling had been withdrawn.

Counsd for the respondent submitted that there are two issues to be determined by the Tribunal.
Firg, it must be determined whether the goods in issue are books. Second, it must be determined whether
the appd lant isthe legd manufacturer.

Asaprdiminary issue, counsd for the respondent acknowledged that, at one point in time, Revenue
Canada issued a ruling to the gppellant that the policy books were exempt from FST. However, she

10. Ibid. at 177.

11. Ibid.

12. Books, Advertising, Announcements, January 9, 1984.
13. Printed Books — Advertising, Logos, November 8, 1984.
14. Supra note 7.
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submitted that the ruling is an administrative ruling and is not determinative of any issues before the Tribuna
in this gppeal. Counsd aso pointed out that there are over 100 different policy manuals and booksin issue.

With respect to the policy books specificaly, counsd for the respondent submitted that they are part
of acontract and cannot, therefore, be called books. Counsel submitted that the substance of the policy books
isin the nature of contractua provisons and that the fact that the substance has been printed in book form
does not change its nature. In consdering whether the substance could be consdered to be solely for
educationa or technical purposes, counse referred to the definitions of “educationd” and “technicd” in
Maclean Hunter and submitted that the policy books, as contracts of insurance, are neither *educationd” nor
“technica.”

Counsd for the respondent referred to the Tribund’s decison in Government of Ontario, Ministry
of Transportation v. The Minister of National Revenue,™ in which it was found that tender documents were
printed books intended for technica purposes. Counsd submitted that the Tribuna considered tender
documents to be technical because they contained numerous references to other technica documents,
including contract drawings, reinforcing sted schedules and foundation investigation reports. Counsd argued
that the policy books in issue do not have anything to do with mechanical arts or gpplied sciences and are,
therefore, distinguishable from tender documents.

With respect to the manuads, counse for the respondent submitted that, integraly, they are rate
tables and would qudify as being an exception to an exemption under the Act.

On the issue of whether the appellant is the legd manufacturer of the goodsin issue, counsd for the
respondent referred to the Tribund’s decisons in Gerrard-Ovalstrapping, Division of EIl Limited v. The
Minister of National Revenue™ and Security Card Systems Inc. v. The Minister of National Revenue,"” in
which the provisons of paragraph (b) of the definition of “manufacturer or producer” under subsection 2(1)
of the Act were interpreted. The Tribund stated that, for a person, firm or corporation to be considered a
legal manufacturer under paragraph (b), two conditions must be satisfied: (1) a person, firm or corporation
must own, hold, clam or use a patent, proprietary, saes or other right to goods being manufactured; and
(2) the goods must be manufactured by them, in their name or for or on their behaf by others. With respect
to the second condition, the Tribuna Stated that it had to determine whether a principa-agent relaionship
existed between the two companies and that, if a true vendor/purchaser rationship existed between the
two companies, one company could not be consdered to be manufacturing in the name of or for or on behalf
of the other company. Counsd did not dispute that the insurance companies may have an intellectud
property right to the contents of the goods in issue. However, counsd submitted that there is a
vendor/purchaser relationship between the appellant and the insurance companies and that the gppellant did
not manufacture the goodsin issue in the name of or on behdf of those insurance companies.

In reply, counsd for the appelant stated that counsd for the respondent used the Maclean Hunter
case to provide a narrow definition of “technical” or “educationa” and that, if that case were used in that
manner, none of the wide variety of publications that have been qudified as exempt as books for technical or
educationa purposes, such as Perly’s BJ Map Book and agame rulebook, would ever be exempt.

15. Appesal No. AP-90-106, September 13, 1991.
16. Appesal No. AP-93-289, September 26, 1994.
17. Appesal No. AP-94-167, August 28, 1995.
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Finally, counsd for the appellant referred to aletter dated April 20, 1990, from the Excise Branch of
Revenue Canada which indicates that the sdes of the publication entitted “Canada Penson Plan
Contributions and Unemployment Insurance Premium Tables’ quadify for unconditiond exemption from
FST as a printed book desgned and published for technical purposes. The publication contains an
introduction, a description of employer and trustee respongihilities, coverage and contributions to the Canada
Penson Plan, tables of Canada Penson Plan contributions and a description of responghilities relating to
coverage and premiums for unemployment insurance. Counsel pointed out that this book contains rate tables,
but that it was not consdered to be arate book.

After having reviewed the evidence and arguments presented by both parties, the Tribund is not
persuaded that either the sdles of the goods described as policy books or the sdes of those described as
policy manuas are exempt from FST under paragraph 3(1)(a), Part 11, Schedule 111 to the Act.

Firgt, with respect to the publications described as policy books, the Tribunal notes that the relevant
provision of the Act exempts, among other publications, books that contain no advertisng and that are to be
used “solely” for educationd or technical purposes. Having reviewed the two avalable examples of
publications described as policy books and considered the evidence, the Tribunal concludes that they contain
advertisng and are not used “ solely” for educationd or technica purposes.

Counsd for the appdlant referred to severa rulings which, he submitted, supported his argument
that the policy books and policy manuds fal within the exemptions listed under paragraph 3(1)(a), Part 111,
Schedule 111 to the Act. While the Tribund recognizes that adminigtrative interpretation, such as in the
Revenue Canada rulings, is “entitled to weight and can be an ‘important factor’ in case of doubt about the
meaning of legidation,™® the Tribuna aso recognizes that such administrative rulings, which relate to
different goods and persons, are not determinative of theissue of whether the goods in issue are exempt.

The Tribuna has reviewed the definitions adopted by the Federd Court of Apped in Maclean
Hunter. In particular, the Tribunad notes that, in that case, “educationad” was consdered to refer to
“afundamenta process of learning which is aimed at preparing ether for life in generd or for a large
purpose such as a paticular professon or trade, and is in any event without an immediately utilitarian
focus.™® “Technical” was considered to mean “belonging or relating to an art or arts; appropriate or peculiar
to, or characterigtic of, a particular art, science, professon; aso, of or pertaining to the mechanicd arts and
applied sciences generdly.® The publications in issue in that case were booklets and updates of the
Financia Pogt Corporation Service. The Federa Court of Appea found that the publications were not
educational, but were “informationa with a view to fairly immediate commercid use®” Moreover, the
Federa Court of Apped found that the publicationsin issue were not used “ solely” for technical purposes, as
they did not pertain to mechanica arts or gpplied sciences.

In the Tribund’s view, the publications described as policy books, which are used for commercia
purposes as an adjunct to insurance palicies, are not used solely for educationa or technical purposes. The
Tribuna agrees with counsd for the respondent’ s argument that the publications described as policy books

18. Gene A. Nowegijick v. Her Majesty The Queen, [1983] 1 S.C.R. 29 at 37.
19. Supra note9 at 177.

20. lbid.

21. lbid.



Canadian International Trade Tribunal -7- AP-96-056

are distinguishable from and do contain similar festures to tender documents which were found to be printed
books intended for technica purposesin Government of Ontario.

With respect to the issue of advertising, the Tribunal notes that it has previoudy considered
advertisng to mean “calling the public's atention to information with the intention of inciting the public to
make certain purchasing or patronage decisions®*” Counsd for the appellant argued that the purpose of the
insurance company’ s name on the goods in issue is to meet the legal requirements to identify the insurer and
that it is not to promote the sde of a product. The Tribuna carefully examined both of the samples provided
and is of the view that the description on the back cover of Exhibit A-4 dislays more than smply the
insurance company’s name. There is information about the company and the insurance products offered
which, in the Tribuna’ s view, meets the above definition of advertisng. As aresult, the Tribund is not able
to conclude that the publications described as policy books contain no advertisng.

The Tribuna physicaly examined the one available example of a publication described as a policy
manua and is not persuaded, based on such an examination, that the publications in issue quaify for
exemption under subsection 3(1), Part 111, Schedule 111 to the Act. While the example provided contains
some description about the various dements of the particular policies, it predominantly contains rate tables
and information used in determining and identifying applicable rates. As such, the Tribund is of the view that
the publications are rate tables or smilar printed matter and are, therefore, excluded from the exemption.

Counsd for the appdlant argued, in the dternative, thet, if the Tribuna determined that the sales of
the goods in issue were not exempt under subsection 3(1), Part I11, Schedule 111 to the Act, it should find,
based on paragraph (b) of the definition of “manufacturer or producer” under subsection 2(1) of the Act, that
the appellant was not the manufacturer of the publications for the purpose of the impostion of FST under the
Act.

In consdering whether the appdlant fals within this portion of the definition of “manufacturer or
producer,” the Tribund accepts, asit did in Gerrard-Ovalstrapping and Security Card Systems, thet, for a
person, firm or corporation to be considered a lega manufacturer under paragraph (b) of the definition of
“manufacturer or producer” under subsection 2(1) of the Act, two conditions must be satisfied: (1) a person,
firm or corporation must own, hold, clam or use a patent, proprietary, sales or other right to goods being
manufactured; and (2) the goods must be manufactured by them, in their name or for or on their behdf by
others. With respect to the second condition, the Tribunal, in those appeds, Sated that it had to determine
whether a principd-agent rdationship existed between the two companies and thet, if a true
vendor/purchaser relationship existed between the two companies, one company could not be considered to
be manufacturing in the name of or for or on behdf of the other company.

The Tribuna accepts, for the purpose of this gpped, that the insurance companies may hold certain
proprietary rights to the intellectud property and plates used to produce the publications, but this is not
determinative of the question of whether or not the gppelant is the manufacturer or producer. It is obvious
that the gppellant manufactured the publications for the insurance companies, but the evidence is clear that
the gppellant sdlls the publications manufactured by it to the insurance companies, as a vendor, and not in the
name of or for or on behaf of the insurance companies. The evidence that the gppellant, not the insurance
companies, bearstherisk of lass of the publications prior to their sale to the insurance companies and that the

22. National Geographic Society v. The Deputy Minister of National Revenue for Customs and Excise,
Appea No. AP-92-194, October 15, 1993, at 4.
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gppdlant has an independent respongibility for buying raw materias for its own account and printing the
goods in issue indicates to the Tribund that the rdationship between the appelant and the insurance
companies is not one of principa-agent. The Tribuna, therefore, finds that the appelant was correctly
identified as the manufacturer of the goodsinissue,

Accordingly, the appedl is dismissed.
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