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This is an gpped pursuant to subsection 67(1) of the Customs Act from a decison of the Deputy
Minigter of Nationd Revenue dated September 4, 1997. The goods in issue are Honda H2013SC lawn
tractors manufactured by Honda Inc. in the United States and imported by the gppelant, a wholly owned
subsdiary of Honda Inc. The issue in this apped is whether the goods in issue are properly classified under
tariff item No. 8433.11.00 as powered mowers for lawns, parks or sports grounds, with the cutting device
rotating in a horizontd plane, as determined by the respondent, or should be classfied under tariff item
No. 8701.90.19 as other tractors, as claimed by the gppellant.

HELD: The apped isdismissed. The Tribuna is of the view that the evidence shows that the goods
in issue are congtructed essentialy for use with mower decks for mowing lawns. The Tribund is aso of the
view that the goods in issue come within the wording of heading No. 84.33 and the relevant Section and

Chapter Notes.
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REASONS FOR DECISION

This is an apped pursuant to subsection 67(1) of the Customs Act® from a decision of the Deputy
Minigter of National Revenue dated September 4, 1997.

The goods in issue are Honda H2013SC lawn tractors manufactured by Honda Inc. in the United
States and imported by the gppellant, awholly owned subsidiary of Honda Inc. The goodsin issue origindly
entered under tariff item No. 8701.90.19 of Schedule | to the Customs Tariff * as tractors. The appellant
subsequently requested that they be reclassified under tariff item No. 8433.11.00 as riding mowers. The
respondent granted this request. The gppellant subsequently requested that the goods be reclassified under
tariff item No. 8701.90.19 as tractors. By decision dated September 4, 1997, the respondent maintained the
classfication of the goods in issue under tariff item No. 8433.11.00 on the basis that the appelant had
requested that the goods in issue be given the same consideration as the goods in Steen Hansen Motorcycles
Ltd. v. The Deputy Minister of National Revenue® because they were similar in nature. Furthermore, the
respondent concluded that, athough a snowblower could be attached to the goods in issue, they are
congtructed essentialy to cut grass and not to push many different types of implements.

The issue in this gppedl is whether the goods in issue are properly classfied under tariff item
No. 8433.11.00 as powered mowers for lawns, parks or sports grounds, with the cutting device rotating in a
horizonta plane, as determined by the respondent, or should be classfied under tariff item No. 8701.90.19
as other tractors, as claimed by the gppellant

There was one intervener in this case, MTD Products Ltd. (MTD), which appeared in support of the
respondent.

The appdlant’s representative caled one witness, Mr. William Rising, Product Planning Co-
ordinator in the Power Equipment Divison of Honda Canada Inc. In this capacity, he is involved in the

1. RSC. 1985, c.1(2nd Supp.).
2. RS.C. 1985, c. 41 (3rd Supp.).
3. Canadian Internationd Trade Tribunal, Apped No. AP-95-065, May 12, 1997.
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development and design of new products for the Canadian market and the bringing of new products to the
market. Mr. Rising has held this position for three years. Previoudy, he was a district service manager and
sarvice engineer with Honda Canada Inc. Prior to this, he was a Honda dedler for gpproximately nine years.
Mr. Risng stated that he and Honda R&D Americas, located in North Carolina, are responsible for the
design of the Honda line of lawn tractors sold in North America. More specificdly, he is responsible for the
final design and specifications for the Canadian market.

With respect to the goodsin issue, Mr. Rising stated that they are 13-horsepower unitswhich have a
maximum draw-bar towing weight of 500 Ibs. They are designed to be used with a variety of appliances, of
which the most common are grass-cutting decks and front-mounted snowblowers. These atachments are
powered through a power take-off (PTO) that is engaged by the user. He tetified that the PTO is not part of
the transaxle and is designed to alow for the quick remova and attachment of appliances. He also tetified
that the design of the unit permits amost 100 percent of the power from the engine to be transmitted to the
unit’ swhedls.

Mr. Risng tedtified that, on a national bads, one snowblower is sold for gpproximately every
10 units of the tractor, i.e. approximately 10 percent of the units are sold with snowblowers. These numbers
vary by region, depending on wegther conditions.

Turning to how the mower deck moves when attached to a unit, Mr. Rising stated that the units are
designed o that adeck can either be lowered onto the ground and pushed using the wheels on the deck or be
suspended. By contrast, a snowblower sSits on the ground on skid plates and, then, the tractor pushes the
snowblower, which is attached to the lawn tractor by means of fixed struts, through the snow.

In answer to the question of whether amower deck is permanently attached to the unit and removed
only for repair or maintenance, Mr. Rising stated that this was not the case and that the deck can be quickly
removed for ether pushing or hauling or the ingtallation of another appliance. He then explained the stepsin
removing a mower deck. He dated that it is a very smple operation that the user can perform in
aoproximately five minutes. He adso explained how the snowblower is inddled. It is a more involved
procedure that requires two people because of the weight of the gppliance.

Mr. Rising contrasted the goods in issue to the riding mowers made by Honda Inc., which are
specificaly designed and marketed to cut grass only and have a mower deck which is permanently attached.
He aso noted that the tires chosen to be used with the goods in issue are designed to provide optimum
traction in a variety of circumstances, including in snow and on turf, gravel, pavement and other surfaces.
Comparing the goods in issue with goods of smilar horsepower, which are produced by other companies,
such as MTD and The Murray Ohio Manufacturing Co. (Murray), Mr. Rising stated that there were
differencesin the price points a which these goods were sold, as the goods in issue retail for approximately
twice as much as the others. He stated that the gppellant considered that the goods in issue competed with
goods that have 18 to 20 horsepower.

In cross-examination by counsd for the respondent, Mr. Rising agreed that the procedure to remove
a deck, described in the owner’s manua for the unit, contains 15 steps and that a firgt-time user may teke
more than five minutes to remove a mower deck. With respect to the fact that cutter decks are supplied with
the unit, he acknowledged that cutting grassis one of the primary functions of the unit and reiterated that this
was done for marketing reasons. He aso stated that, while it was possible that a unit could be sold without a
deck, he was not aware of such an instance. Mr. Rising agreed that the snowblower for the unit was not
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available a the time of importation in March 1995. He explained that it was under development at that time
and became availablein thefdl of 1995 and was, in fact, sold at thet time.

When asked to whom the appdlant sdlls the goods in issue, Mr. Rising indicated they are sold to
owners of suburban lots, smadl rura lot owners and people with long driveways who want to move snow
and, generdly, to people with lot sizes from haf an acre to an acre. He stated that the purpose of the rear
suitcase weights, which are offered to purchasers of snowblowers, was to balance the tractor in the transport
position and to enhance traction. With respect to the turf tires sold with the unit, he stated that they could be
effective in winter conditions depending on the terrain of the driveway and, aso, that the appelant offers
snow chains as optiond parts. He aso testified that the appliances used with the goods in issue are the same
types of gppliances used with other lawn tractors.

In cross-examination by counsdl for MTD, Mr. Rising stated that he did not know which transaxleis
used in the goodsin issue. He dso darified that, in previoudy spesking about draw bar pull, he was referring
to the ability of the machine to pull 500 Ibs. in atrailer over aflat surface. He aso tedtified that he did not
know the amount of power used by the mower deck in certain operationd Stuations that were discussed.
Findly, with respect to the sales figure that Mr. Rising offered in chief, he stated that he did not have the
actud sdesfigureswith him and that he was offering this testimony from memory.

In response to questions from the Tribund, Mr. Rising mentioned another attachment that can be
used with the unit, a grass catcher, which is mounted on the rear of the unit. With respect to estimated sdes
of snowblowers, Mr. Rising stated that this was based on total sales of gpproximately 800 units. He o
explained that the goods in issue, which are made in the United States, not Japan, were introduced & a new
price point for the gppdlant to alow it to be more price competitive in North America. He agreed that,
bascaly, this meant competition with MTD, Murray and AYP.

Counsd for the respondent caled two witnesses. The first witness was Mr. Harold J. Schramm, of
Downers Grove, lllinois, who is a principal in a consulting business and a teacher of quaity management,
project management and operations management a the University of Dubuque, lowa His current clients
include JI. Case Company, for whom he works in the tractor design area and acts as a consultant in
andyzing new product designs for tractors. Mr. Schramm had along career in the design and devel opment
of tractors and related vehicles at Internationd Harvester Co. He dated that he has had no direct
respongbility for lawn tractors since 1985. He is a member of a number of professond associations,
including the American Society of Agriculturd Engineers, the Society of Automotive Engineers and the
American Society for Qudity Control. The Tribunal accepted Mr. Schramm as an expert in tractor and lawn
mower design.

In Mr. Schramm’s opinion, goods such as those in issue were essentidly designed and constructed
to cut grass, as are rear-engine riding lavn mowers. He stated that the goodsin issue are referred to as“lawn
tractors’ because consumers wanted a riding mower that looked like a tractor. The only thing that was done
to make ariding mower alawn tractor was that the position of the operator and the engine was interchanged.
He was aso of the opinion that the specifications for the early lawn tractors were dmogt identicd to the
pecifications set out in the Honda literature. Mr. Schramm stated that what makes a tractor a tractor is the
ability to provide full tractive power to the rear whedls and to have the chassis and power train handle that
power through the range of speeds of the particular vehicle.
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Mr. Schramm was asked to compare the goods in issue with the goods that were the subject of the
aopedls in Marubeni Canada Ltd. v The Deputy Minister of National Revenue,* Ford New Holland
Canada Ltd. v. The Deputy Minister of National Revenue® and Steen Hansen. He stated that the goods in
issue areidentical to those considered in Steen Hansen and different from the vehicles consdered in the other
two cases. The goods in issue are different from the goods in Marubeni and Ford New Holland in terms of
chasss and drive train design and in terms of the fact that those vehicles are not designed so that only part of
the tractive ability goes to the rear wheds and the rest, a mgority, to power an atachment. Mr. Schramm
a0 tedtified that the goods in issue are limited in their ability to pull and utilize the full power of the vehicle
when operating. This is reflected in the design of the snowblower in terms of the heavy underchasss that
attaches to the frame. He a0 testified that the appliances for the goods in issue are not easly attached or
replaced and that they do not have true PTO because their PTO cannot be adapted interchangesbly with
other equipment.

With respect to whether the cutting decks are pushed or not by the unit, Mr. Schramm stated that
they are not pushed, but rather are carried, and that the only place that the whedls come into play iswhen one
is going over high spots and the whedls work to lift the mower over these spots so as to keep from scalping
them.

In cross-examination, Mr. Schramm stated that he has not operated nor persondly inspected the
goods in issue. He acknowledged that he had previoudy designed a snowblower for use with a lawn tractor
and that the snowblower’s weight was on the ground during operation. In response to questions from the
Tribunal, Mr. Schramm estimated that the goods in issue would use about 3 or 4 horsepower for moving the
vehicle and that the rest would be available for the mower deck.

The respondent’ s second witness was Mr. Don Theroux, Nationad Accounts Manager for Murray
Canada Inc. He described this postion as a sdes function dealing with mass merchants in the Canadian
marketplace. His respongbilities include the sdle of lawn tractors to the customers. Mr. Theroux noted that
he had tedtified in Steen Hansen, which dedlt with lawn tractors made by Murray and sold by Murray
Canada Inc. He confirmed that he had reviewed a specifications sheet that compared one of the Murray units
in that case with the goods in issue®

Mr. Theroux testified that the goodsin issue, and Smilar goods offered by Murray, MTD and AYP,
are geared for resdentid homeowners with above-average size lots. He dso confirmed Murray Canada
Inc.’s sales figures for the period from May 1994 to April 1996, to which the Tribuna referred in Steen
Hansen, show that less than 1 percent of users buy either a blade or a snowblower.” He dso filed new sdes
figures for the period from January 1 to June 5, 19982 These figures compare sdes of vehicles and
attachments for three types of vehicles: riding mowers, lawn tractors and garden tractors. They show that
Murray sdls a very smal percentage of non-mower-related gppliances with its riding mowers and lawn
tractors.

Canadian International Trade Tribuna, Appeal No. AP-93-311, December 14, 1994.

Canadian Internationa Trade Tribunal, Appeal No. AP-93-388, February 3, 1995.

Exhibit B-3.

These figures showed that Murray Canada Inc. sold over 3500 lawn tractors, 28 blades and
19 snowblowersin thistime period. Supra note 3 at 2.

8. Exhibit B-4.

No oA
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Mr. Theroux stated that these vehicles are sold as grass-cutting machines. He aso stated that the
mower deck is rarely taken off by users and, then, only for cleaning or maintenance, and that this was
usualy done by a deder. With respect to the snowblower, he indicated that, dthough there are various
problems with operating the unit and the snowblower in winter, they are il offered for sdle because some
people indst on having them and that Murray’s competitors offer them. Findly, Mr. Theroux agreed with
Mr. Schramm'’s view that the goods in issue are redly riding mowers that have been redesigned for

marketing purposes.

In cross-examination, Mr. Theroux explained that the sales figures that he filed included sdes to
both mass merchandisers and dedlers. He dso indicated that the retall price of Murray’s units would be
between $1,500 and $2,000.

Counsd for the intervener called one witness, Mr. David Robinson, Product Manager for MTD
Products Limited. Among the products that he manages are the lawn tractors produced by MTD. He
indicated that he has been an employee of the company for 20 years. To the best of his knowledge, MTD is
the only Canadian manufacturer of lawn tractors.

Mr. Robinson testified that MTD makes alawn tractor that has pecifications very smilar to those of
the goods in issue, as wdl as to those of the Murray lawn tractors. In fact, MTD makes a range of lawvn
tractors with a 12.5 to 18.5 horsepower motor. He noted that MTD does not sdll lawn tractors and mower
decks separatdly, but rather sdls them as one unit. He also stated that a mower deck is carried by the vehicle
and that the anti-scalp wheels do not support the deck, but rather protect alawn when the operator goes over
agmal hill.

Mr. Robinson provided the Tribuna with the MTD sdesfigures for attachmentsfor itslawn tractors
and riding mowers, including its 12.5 horsepower model, which were filed in Steen Hansen.® These figures
show that the combined number of snowblowers and blades sold by the company in 1995 represented
0.8 percent of the lawn tractorsthat it sold in that year.

In cross-examination, Mr. Robinson indicated that the retail price of a 12.5 horsepower MTD lawn
tractor would be between $1,300 and $1,500. He stated thet, at these prices, an MTD unit probably did not
compete directly with the goods in issue. He dso acknowledged that the transaxle used by Honda was
dightly different from that used by MTD. In response to questions from the Tribuna, Mr. Robinson stated
that the goods in Marubeni and Ford New Holland were much larger and much heavier than the goods in
issue and dso were commercid-type units. In re-examination, Mr. Robinson stated that, other than price, he
saw no other basic differences between the goodsin issue and comparable MTD lawn tractors.

In argument, the appellant’ s representative first addressed Mr. Schramm'’ s testimony. He submitted
that this evidence was generd in nature and not specific to the goods in issue. He adso submitted that
Mr. Schramm indicated that lawn tractors pushed gppliances and, in the case of snowblowers, that the
majority of the weight of a snowblower was on the ground. Finaly, Mr. Schramm admitted that he had not
ingpected a Honda transaxle and, therefore, did not know the limitations or capabilities of this part. With
respect to the evidence of the witnesses for Murray and MTD, the representative submitted that this evidence
related to the products of those companies and not to the goods produced by the appellant.

9. Protected Exhibit C-3.
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The gppedlant’ s representative submitted that the issue to be decided is what is atractor. He referred
to the definition of “tractor” in the Explanatory Notes to the Harmonized Commodity Description and
Coding System™ (the Explanatory Notes) to Chapter 87, which provide that a tractor is essentialy designed
for hauling and pushing appliances, loads and implements. He dso referred to a dictionary definition of
“hauling” which, he said, is defined to mean “to push” and “to trangport or furnish transportation.”

To understand what a“lawvnmower” is, the appellant’ s representative submitted that one hasto turn
to the Explanatory Notes to heading No. 84.33. These notes provide that a lawn mower has a permanently
attached cutter deck. He submitted that there has been alot of evidence about permanently attached cutter
decks with respect to non-Honda products. However, with respect to the goods in issue, the evidence is that
the cutter decks are easily removed so that they can be used with other appliances. Furthermore, the evidence
is that the goods in issue were designed to push and pull or haul a cutter deck or snowblower. The evidence
with respect to the goods in issue is dso that the rear whedls take power from the engine though the
transmission to drive the unit. The cutter deck and snowblower rest on the ground when operating and,
therefore, are pushed. The decks rest on the ground through the anti-scalp wheds, when they are in the
lowest or next to lowest position for cutting grass and the snowblower rests on the skid plates.

The appdlant’s representative submitted that the goods in issue are distinguishable from the goods
considered by the Tribundl in Steen Hansen. Firt, the cutting deck used with the goods in issue is easily
removed. Second, there is at least 1 snowblower sold for every 10 units sold. Third, the power to the
gppliancesis not provided by atransaxle. Fourth, the goodsin Steen Hansen were found to bear virtualy no
load when using an gppliance. The evidence provided by Mr. Rising in this gppeal was to the contrary. Fifth,
there is the difference in price point. Sixth, the evidence shows that there is design flexihbility in the goods in
issue, design flexibility that allows them to push, pull and haul appliances.

The appdlant’ s representative also submitted that there were Smilarities between the goods in issue
and the goods considered by the Tribuna in Marubeni and Ford New Holland, in that the gppliances used by
these units rest on the ground and are pushed by the unit and that virtudly al the power from the engine can
be ddivered to the whedls when required.

Counsd for the respondent aso began his submissions by referring to Mr. Schramm’ s evidence. He
submitted that, dthough Mr. Schramm admitted that he had not actually inspected the goods in issue, he had
received the relevant pecifications and listened to Mr. Risng' s testimony and testified that it was clear from
an engineering perspective that there was no engineering design difference between the Honda unit and the
other vehiclesin thisclass.

With respect to the snowblower, counsd for the respondent submitted that the evidence is clear that
the undercarriage of the snowblower plays a key role in carrying the weight of the unit. He addressed the
transaxle in a Smilar manner. Mr. Schramm tegtified that the transaxle used in the goods in issue could
perform no function different from the other numerous transaxles with which he was familiar. Counsd
submitted that any testimony of Mr. Rising on this subject should be consdered as non-expert or hearsay
evidence. He dso submitted that the evidence of Mr. Theroux and Mr. Robinson provides an expanded view
of acompetitive marketplace in which, Mr. Rising agreed, Honda machines were involved.

Turning to whether the goods in issue push or pull appliances, or rather carry them, counsd for the
respondent submitted that the evidence is clear that the gppliances are not pushed or pulled. Ingteed, the

10. Customs Co-operation Council, 1t ed., Brussdls, 1986.
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appliances are atached to the main chasss of the unit itself through various mechanisms. The reult is that
the gppliances are carried on the underbelly of the unit, as can be seen in the diagrams of the unit submitted
in evidence. With respect to the use of appliances with the goods in issue, counsd submitted that the
Tribunal should consider the evidence that 1 snowblower was sold for every 10 units sold, in light of the fact
that there is no evidence that they are ever sold without amower deck.

With respect to Steen Hansen, counsdl for the respondent submitted that the goods in issue should
be seen as being on al fours with the goods consdered in that apped. They are the same sze and have the
same weight, the same transmission drive and the same attachments, they are goods of the same class. Asto
the issue of price point, counsdl submitted that this was irrelevant, as what matters is whether one is dedling
with one class of goods, not where one may fit within that class. In addition, price has no effect on the
function of the goodsin issue. The principa function of the goodsin issue isto cut grass and, therefore, they
fdl under tariff item No.8433.11.00. Findly, counse contrasted the goods in issue from the goods
considered by the Tribund in Marubeni and Ford New Holland in terms of size, function, design and the
market into which they are sold, which is commercia in nature, in contrast to the resdentid and suburban
market into which the goodsin issue are sold.

Counsd for MTD submitted that there were two additiond differences between the goods in issue
and the goods conddered in Marubeni and Ford New Holland, namdy, weight and the evidence in
Marubeni to the effect that 56 percent of purchasers bought implements other than or in addition to mower
decks. He also submitted that the technical or engineering evidence submitted by the gppellant was not
relidble. There was no technical expert brought as a witness and no rdiable information regarding the
transaxle. Thiswas reflected in the fact that, while Mr. Rising thought that it was a Danatransaxle, he did not
know whether it was atypicd lightweight transaxle that would be used for alawn tractor. He submitted that,
athough the goods in issue look like lawn tractors and their technica specifications are the same as those of
other lawn tractors, the appellant is suggesting that these are not lawn tractors because of price.

Counsd for MTD submitted that the law is that goods are to be classified at the time of entry. Thisis
important in light of Mr. Rising’ s testimony because the evidence shows that, at the time of entry in 1995, the
gppdlant did not sdl asnowblower attachment for this unit. In addition, he submitted that there wasredlly no
evidence that the appelant was actudly marketing attachments for the goods in issue and, again, they have
an onus to prove this. Turning to evidence relating to sales, he submitted that the Tribunal should consider
the precise figures in evidence about sdles by MTD and Murray in the period surrounding the time of
importation, which show that sales of attachments other than mower decks were less than 1 percent. There
was more recent information relating to sales by Murray, and this showed that the percentage was till under
1 percent. Counsdl contrasted this evidence with the information provided by Mr. Rising. He submitted that
the appdlant’ s evidence in this regard was not the best evidence and that the gppellant should have provided
exact information on sales.

Turning to the wording of heading No. 84.33 and the relevant subheadings, counsd for MTD
submitted that this wording describes mowers for lawns. The evidence is that lawn tractors are used
99 percent of the time for cutting grass, and the heading provides for that. He aso noted that the Explanatory
Notes to heading No. 84.33 provide that the lawn mowers classfied in this heading are to have a
“permanently attached cutter, i.e., one which isremoved only for repair or maintenance.” He submitted that,
by their very wording, these notes provide that that the cutter can be removed for repair or maintenance, but
that it is generdly permanently attached. He submitted that the evidence shows that the mower decks sold
with lawn tractors are difficult to remove and even more difficult to put back on. Therefore, the decks should
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be considered permanently attached, except for repair and maintenance. Furthermore, the evidence shows
that other attachments are used with less than 1 percent of lawn tractors. With respect to Note 2 to
Chapter 87, counsdl submitted that the evidence shows that the goods in issue are not constructed essentialy
for hauling or pushing, but rather are designed primarily for cutting grass, which the appdlant admits in its
own marketing information.

In reply, the appdlant’s representative submitted that, with respect to the purpose of the goods in
issue, Mr. Rising gave evidence that he works with the design and engineering people at Honda and testified
that the purpose of the goods in issue was to push and pull cutter decks and snowblowers, which are both
gppliances. Therefore, he submitted that the evidence shows that the goods in issue are designed to do the
things for which Note 2 to Chapter 87 provides.

The Tribund consders that the goods in issue are properly classfied under tariff item
No. 8433.11.00 as powered mowers for lawns, parks or ports grounds, with the cutting device roteting in a
horizonta plane. The Tribund comes to this conclusion bearing in mind thet it is the legidation and the
principles gpplicable to the interpretation of the legidation, including those set out in the General Rules for
the Interpretation of the Harmonized System*'(the Genera Rules), that must govern the dlassification of the
goods in issue. As noted by the Tribund in York Barbell Company Limited v. The Deputy Minister of
National Revenue for Customs and Excise,"® Rule 1 of the General Rulesis of the utmost importance when
dlassifying goods under the Harmonized Commodity Description and Coding System.** Rule 1 states that
classfication is first determined by the wording of the tariff headings and any relative Section or Chapter
Notes.

Note 2 to Chapter 87 reads asfollows.

For the purpose of this Chapter, “tractors’ means vehicles constructed essentidly for hauling or
pushing another vehicle, appliance or load, whether or not they contain subsidiary provison for the
trangport, in connection with the main use of the tractor, of tools, seeds, fertilisers or other goods.

With respect to the phrase “congructed essentidly for,” the Tribund is not persuaded that the
evidence shows that the goods in issue are constructed essentidly for pushing™ different types of
implements,™ but rather that they are constructed essentially for use with mower decks for cutting grass. As
noted above, such goods are specificaly provided for in heading No. 84.33. In coming to this view, the
Tribuna finds it useful to refer to the comparison of the goods in issue with the goods consdered by the
Tribund in Steen Hansen, as reflected in Exhibit B-3. This comparison shows that the goods share very
smilar characterigtics in terms of, for instance, weight, horsepower and tire Sze. While these characteristics
may dlow the goods in issue to operate, to some degree, with a snowblower atachment, this does not
establish that they were congtructed essentidly for such a purpose. Furthermore, the characteridtics of the
goods in issue referenced above are quite different from those of the commercia machines considered by the
Tribund in Marubeni and Ford New Holland in terms of, for ingtance, size, weight, horsepower and the
market segment to which they are sold. In addition, the manner in which appliances are put on and taken off

11. Supra note 2, Schedulell.

12. Apped No. AP-90-161, August 19, 1991.

13. Customs Co-operation Council, 1t ed., Brussdls, 1987.

14. Asin Steen Hansen and Ford New Holland, the Tribuna adopts the understanding of the words “haul”
and “appliance’ set out in Marubeni, supra note 4 a 8-9.

15. Ibid.
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the goods in issue contrasts greatly with the easy front-end hitch mechanism used in the commercid tractors
considered by the Tribund in Marubeni and Ford New Holland. Findly, the Tribuna cannot ignore the fact
that the evidence shows that, before the Tribunal’ s decision was issued in Steen Hansen, the appellant had
requested that the respondent classify the goods in issue in the same way because of their smilarity.

With respect to the evidence relaing to sales of gppliances other than those rdating to the cutting of
grass, i.e. sdes of snowblowers, the Tribuna finds the appellant’ s evidence problematic. It is difficult for the
Tribuna to find Mr. Rising's evidence compelling on this point, in light of the fact that actua sdes figures,
which presumably could have been provided, were not provided. Furthermore, the evidence submitted by
other producers about their sales of snowblowers used with smilar machines, which Mr. Rising agreed were
in the same market segment, does not show dgnificant use of those machines for purposes other than
mowing lawns. In any event, the evidence about use does not gpproach the amount of use of different
appliances reflected in Marubeni or Ford New Holland. Regarding evidence of the selling price of the goods
in issue, while such evidence may be of assgtance in determining classfication, it would rarely be
determinative of the issue, particularly, as in this case, where the preponderance of the evidence leads to a
different concluson.

In determining the classfication of the goods in issue, the Tribund aso considered the Explanatory
Notes to heading No. 84.33. As noted, the Explanatory Notes to this heading provide that goods classified in
this heading have *a permanently attached cutter, i.e., one which isremoved only for repair or maintenance.”
The evidence in this case shows that most purchasers use the goods in issue for cutting grass. The Tribuna
notes that there is little evidence about actua use of the goods in issue by purchasers. However, there is
evidence that purchasers of smilar machines that compete with the goods in issue do not usudly detach their
mower decks, except for maintenance and repair, and that even this is a very rare occurrence. In the
Tribund’s view, the preponderance of the evidence indicates that the goods in issue are, in fact, riding
mowers. Thus, the Tribund is of the view that the goods in issue come within the wording of heading
No. 84.33 and the relevant Explanatory Notes.

Accordingly, the gppedl is dismissed.
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