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Appeal No. AP-98-049

SOPREMA INC. Appellant
and
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

The three products in issue are marketed as primers for the ingtallation of waterproofing membranes.
The issue in this apped is whether Elastocol 350 and Elastocol 500 are properly classfied under tariff item
No. 3210.00.00 as other paints and varnishes, and Elastocol 600 under tariff item No. 3208.90.00 as other
paints and varnishes based on synthetic polymers, as determined by the respondent, or should be classified
under tariff item No. 2715.00.90 as other bituminous mixtures based on natural bitumen, as clamed by the

appelant

HELD: The apped is alowed. The Tribuna is convinced that Elastocol 350 and Elastocol 500 are
based on naturd bitumen, which is used in these products to make the polymer swel, and are specidly
designed to provide greater adhes on between specific membranes and the substrate. None of the productsin
issue are paints or varnishes and, consequently, exclusion (€) of the Explanatory Notes to the Harmonized
Commodity Description and Coding System to heading No. 27.15, which excludes from that heading
bituminous paints and varnishes, does not apply. While Elastocol 600 has a different bitumen content from
the other two products, the Tribund, relying on Rule 3 (b) of the General Rules for the Interpretation of the
Harmonized System, which applies to mixtures and requires that they be classfied asif they consgisted of the
materid or component which gives them their essentia character, considers this product to be a bituminous
mixture. Note (VI1II) of the Explanatory Notes to the Harmonized Commaodity Description and Coding
System to Rule 3 (b) further explains that the factor which determines essentid character will vary as
between different kinds of goods and may include the role of a condtituent materia in relation to the use of
the goods. Based on the above, the Tribuna is convinced that bitumen plays akey role in Elastocol 600 so as
to givethis product its essentid character.
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REASONS FOR DECISION

This is an apped under section 67 of the Customs Act" from decisions of the Deputy Minister of
Nationa Revenue made between May 13 and 27, 1998, with respect to the importation of three products
known as Elastocol 350, Elastocol 500 and Elastocol 600.

The issue in this gpped is whether Elastocol 350 and Elastocol 500 are properly classified under
tariff item No. 3210.00.00 of Schedule | to the Customs Tariff ? as other paints and varnishes, and
Elastocol 600 under tariff item No. 3208.90.00 as other paints and varnishes based on synthetic polymers, as
determined by the respondent, or should be classified under tariff item No. 2715.00.90 as other bituminous
mixtures based on natural bitumen, as claimed by the gppellant.

At the hearing, Dr. Richard Voyer, Research & Development Manager at Soprema Inc., was
qualified as an expert witnessin chemidtry to testify on the composition and utilization of the goods in issue.
However, because of inadequate notice, he was not recognized as an expert on a product designated as
“Curd,” nor as an expert on paints and varnishes.

Dr. Voyer explained that, in addition to producing liquids such as the goods in issue both in
Strasbourg, France, and in Drumondville, Quebec, the gppedlant produces two kinds of waterproofing
membrane. Thefirg kind of membrane, which isingalled with Elastocol 500 as a primer, is used for roofing
goplications and is applied with either a torch or hot asphat. The second type of membrane, which is
ingalled with Elastocol 600 as a primer, is of a ped-and-stick type and is used, among other things, for
smdler roofs and to act as an air and vapour barrier. In terms of their formulations, Elastocol 500 contains a
solvent (64.9 percent), bitumen (31.9 percent) and a polymer (3.2 percent), and Elastocol 600 contains a
solvent (73.0 percent), bitumen (3.0 percent), a polymer (12.0 percent) and some tackifying resin
(12.0 percent).® Although both Elastocol 500 and Elastocol 600 are solvent-based, the differences in their
formulations result from the fact that Elastocol 600 is designed to be used with a ped-and-stick membrane,
which requires a mixture of tackifying resin and bitumen to adhere to various more delicate substrates, such
as gypsum. The resin also contributes to making the product more tacky, a requirement for end users such as

1. R.SC. 1985, c. 1(2nd Supp.).

2. R.SC. 1985, c. 41 (3rd Supp.).

3. Asdyrene-butadiene polymer or rubber and polymer were used interchangeably during the hearing, these reasons,
for the sake of uniformity, will refer only to the word “polymer.” Smilarly and for the same congderation, these
reasonswill refer to “bitumen” rather than to “asphalt.”
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roofers and ingtallers. Elastocol 350, on the other hand, is a water-based bituminous emulsion primer that can
be used with ether type of membrane. Elastocol 350 does not contain any solvent and, thus, can be used
indoors, for example, in basement or bathroom applications. Dr. Voyer was unaware of its specific
formulation, but knows from the labd of the product manufactured by Esso in France thet it so contains
bitumen and polymer.

In Dr. Voyer's opinion, the goods in issue are bituminous mixtures because the polymer and
bitumen that they contain do not separate once they are mixed. The polymer absorbs part of the bitumen
which makes it swell, increasing 10 times in volume, thus creating a separate product. Essentidly, the same
production process takes place for the three types of Elastocol in issue, although, in the case of Elastocol 600,
the tackifying resin that it contains aso contributes to the swelling of the polymer. Dr. Voyer explained that
the role of the goods in issue is to improve adherence and surface qudlities of the subgtrate before the
ingtallation of a membrane. Dr. Voyer referred, in this regard, to the Paint/Coatings Dictionary* which, in
addition to defining “primer” for paint, defines “primer” for adhesives® Dr. Voyer further explained that the
goods in issue are produced as part of a system, inasmuch as they are developed and formulated in relaion
with the formulation of the waterproofing membranes with which they are used. In cross-examination,
Dr. Voyer sad that his explanations as to the goods in issue apply to both the products imported from France
and those made in Canada, the only digtinction being minor differences in the formulation between the
French and the Canadian products. Dr. Voyer dso confirmed the roles of the solvent (which decreases
viscosity), the polymer (which provides essentid flexibility to the product at lower temperatures) and the
bitumen (which is used for its lighter oils which are absorbed by the polymer and make it swdll). Dr. Voyer
admitted that a product other than bitumen could make the polymer swell, but that it would not be suitable
for the goods in issue. Using ail, for example, could result in oil migrating to the surface of the mixture,
cregting a thin layer of oil and resulting in delamination of the membrane. In response to the pand’s
questions, Dr. Voyer said that no other coating is applied with the membranes, that Elastocol 500 could be
used with torch-applied membranes manufactured by other producers in Canada, but not with ped-and-stick
membranes, and that there is no reaction between the primer and the membranes, just a mechanica mixture.
He added that the goods in issue are not adhesives, that they have no waterproofing function by themselves,
that they are not ultraviolet-resstant and that they would fal gpart after sx monthsif exposed to the sun. He
dso sad that a specific bitumen is used because not al bitumens can be used with the gppelant’s
formulation. Dr. Voyer reiterated that, in his opinion, the goods in issue are bituminous mixtures, even
Elastocol 600, which has alower bitumen content, because the bitumen makes the polymer swell.

Dr. Kevser Taymaz, Senior Chemist, Polymer Products Laboratory, Laboratory and Scientific
Sarvices Directorate of the Department of Nationa Revenue, testified on behdf of the respondent as an
expert witness on the composition of the goodsin issue. Dr. Taymaz explained that she andyzed samples of
the goodsin issue in August 1997. Her caculations as to the formulations of the three products are Smilar to
those provided by Dr. Voyer. As part of her anadlyss, Dr. Taymaz also tested the thickness of the products
and found that they dry to avery thin film. Dr. Taymaz said that she verified the thickness because reference
materids on which she rdies to differentiate paints and varnishes from mastics use thickness as a criterion.
Based on the test results and on the definitions provided in the Explanatory Notes to the Harmonized
Commodity Description and Coding System® (the Explanatory Notes), the Compilation of ASTM Standard

E

(Philadelphia: The Federation, 1978).

5. Exhibit A-4, in which the second meaning of the word “primer” is described as follows. “Coating applied to a
surface, prior to the gpplication of an adhesive, to improve the performance of the bond.”

6. Customs Co-operation Council, 2nd ed., Brussdls, 1996.
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Definitions” and the Paint/Coatings Dictionary, she concluded that Elastocol 500 is a varnish. Dr. Taymaz
introduced, in the record, the definition of the word “varnish® provided in the Compilation of ASTM
Standard Definitions. She aso read the second meaning thet is given to the word “varnish” which, she said,
is even more specific because it refers to “a liquid compostion thet is converted to a transparent or
tranducent solid film after application as a thin layer™ and because it includes a definition of “bituminous
varnish” which it defines as a dark-coloured varnish containing bituminous ingredients, the varnish being
ether of the oil or spirit type. Dr. Taymaz aso tedtified that both the bitumen and the polymer contained in
Elastocol 500 are film-producing agents. She confirmed that Elastocol 500 is not a paint, given that it does
not contain a pigment. She added that varnishes, because they do not have pigments, dry to ether a
tranducent or a semi-tranducent coating. With respect to Elastocol 350, Dr. Taymaz explained that the
sample that was brought for analysis had separated into two products. a solid chunk, containing bituminous
asphat and rubber (polymer) (in fact alittle more bitumen than polymer) and an inorganic filler, and awhite
milky liquid, containing emulsfiers and water. She first concluded that Elastocol 350 was a bituminous
madgtic. However, that conclusion was revised, as literature that she received afterwards on the product
indicated that it had the same coverage specifications as Elastocol 500; therefore, it could not qudify, in her
view, asamadtic, but rather as athin coating. Based on this new information, she concluded that the product
was a paint in an agueous medium. Asked in examination to clarify what she meant by “paint,” as she found
no pigment in Elastocol 350, Dr. Taymaz said that when “we write reports we use ‘paint’ and ‘varnish’
interchangeably ... [blecause in the tariff they are mentioned together.™™ In her opinion, however,
Elastocol 350 is a varnish, based on the definition referred to earlier with respect to Elastocol 500 and the
thinness of its coating. As to Elastocol 600, Dr. Taymaz confirmed that it contains more polymer than
bitumen, abet she briefly mentioned the presence of tackifying resn without providing the percentage
contained in the product. On the basis of her earlier testimony regarding varnishes and because the product
dried to a thin semi-transparent coating, she concluded that Elastocol 600 is also a varnish based, this time,
on a synthetic polymer rather than on bitumen. In cross-examination, Dr. Taymaz tedtified thet, for the
purpose of her andyss, she did not have to know the intended use of the different products, only ther
properties. While agreeing that polymers are dadtic, Dr. Taymaz said that they are used in paints and
varnishes because they are dso film-producing agents. She added that she did not have to test the products to
seeif polymer had another role because thiswas not part of her mandate, which was to “andyze the products
for the tariff.""”

In argument, the appellant’ s representative stressed that the evidence demondtrates that the goods in
issue have characterigtics different from those of paints and varnishes. The latter, for ingtance, dry hard,
whereas the goods in issue dry tacky. Also, the goods in issue are designed to be compatible with
waterproofing membranes. They are not used as paints or varnishes, nor could they function very wel as
paints, paint primers or varnishes. Referring to the fact that the goods in issue are caled primers, the
representative relied on a definition of the word “primer” which does contemplate something other than
paint."? She maintained that a primer can mean a first coat, but not necessarily the first coat of a paint. The
representative aso argued that, while Dr. Taymaz, who performed the anadlysis of the goods in issue, did not

7. Seventh ed. (Philadelphiac ASTM, 1990).

8. “[A] liquid formulation that is converted to a transparent or tranducent, solid film after application asathin layer.
Qil isatypica varnish which contains resin and drying oil as the chief film-forming ingredients and is converted
to asolid film primarily by chemical reaction,” ibid. at 519.

9. Supranote? at 519.

10. Transcript of Public Hearing, January 6, 1999, a 181-82.

11. Ibid. a 190.

12. Supranote4.
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know their intended use, she nevertheless concluded that the goods are other bituminous mixtures excluded
from heading No. 27.15 based on her feding that these goods had a paint and varnish gpplication. In fact, the
representative said that the respondent seems to fed that the goods in issue are bituminous paints and
varnishes even though this is not the use of the goods nor how they are marketed. The representative
submitted that, on the basis of the evidence and of Rule 1 of the General Rules for the Interpretation of the
Harmonized System** (the General Rules), which provides that classification be based on the terms of the
heading, both Elastocol 350 and Elastocol 500 must be classified as bituminous mixtures. Regarding
Elastocol 600, the representative argued that, if the respondent’s expert witness was unable to provide the
percentage of bitumen required under heading No. 27.15 for the goods to condtitute a bituminous
preparation, the gppdlant’s expert witness, on the other hand, clearly stated that bitumen is key in the
formulation of the mixture. Consequently, she argued, these goods must dso be classified as bituminous
mixtures.

Counsd for the respondent stressed the importance of the Explanatory Notes as mentioned in
section 11 of the Customs Tariff. Counsd added, in this regard, that the Explanatory Notes to heading
No. 27.15 specificaly exclude from that heading Elastocol 350 and Elastocol 500 because they are
bituminous varnishes. In addition, counsdl maintained that the Compilation of ASTM Standard Definitions
defines varnish asaliquid that is converted to atransparent or tranducent solid film after gpplication asathin
layer and that it dso refers specificdly to bituminous varnishes. In his view, that definition is very broad and
does not provide for a specific use. Counsd further argued that exclusion (€) of the Explanatory Notes to
heading No. 27.15 provides some characterigtics of those varnishes that are excluded from that heading,
including the ability to dry on exposure to air in the manner of paints and varnishes and the thin but hard film
that they leave. Also, in counsd’s view, dl the paints and varnishes not found in heading No. 32.08 fal in
heading No. 32.10, which is less specific. Furthermore, as Elastocol 350 and Elastocol 500 are classifiablein
heading No. 32.10, they are automatically excluded from heading No. 27.15. Counsdl pointed out, in this
regard, that Note (B)(3) of the Explanatory Notes to heading No. 32.10 makes explicit reference to
exclusion (€) of the Explanatory Notes to heading No. 27.15.** Regarding Elastocol 600, counsel argued that
this product congtitutes a varnish based on polymer in heading No. 32.08, since the evidence has revedled its
high content of polymer. In counsd’s view, polymer is the most important component and feature of the
product that dlowsit to sell. Counsel once more relied on the broad definition given to the word “varnish.”
He added that Note (B) of the Explanatory Notes to heading No. 32.08 states that varnishes and lacquers of
this heading are liquid preparations for protecting or decorating surfaces. Counsd maintained that
Elastocol 600 protects the roof or other surface becauise the polymer that it contains protects againgt cracking
under low temperatures and because its good adherence contributes to the protection of the surface on which
it is gpplied. Counsd aso argued that heading No. 32.08 is more specific than heading No. 27.15.
Alternatively, counsel argued that Elastocol 600 should be classified in heading No. 40.05 as rubber and
articles thereof, consdering, among other things, that, once the product is dried, 90 percent of the remaining
coating is condtituted of rubber, given that the high proportion of solvent has evaporated.

In reply, the appellant’ s representative argued that the goods in issue are not for decorating, nor are
they for protecting, as they are not waterproofing materials. They are used as a primer, she added, and each
primer isformulated to match a particular membrane.

13. Supra note 2, Schedulel.
14. Asnoted by counsd, there appears to be a mistake in Note (B)(3), as it refers to exclusion (d) of the Explanatory
Notesto heading No. 27.15, while the context suggeststhat it should be referring to exclusion ().
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After having carefully examined the evidence and the arguments of the parties, the Tribunal is of the
view that the goods in issue were not properly classfied, based on a misconception from the beginning that
they are varnishes. The Tribuna will ded firs with Elastocol 350 and Elastocol 500 and then with
Elastocol 600.

The Tribund notes that the respondent’s expert report recognizes that Elastocol 350 and
Elastocol 500 are bituminous mixtures. Furthermore, the evidence revedls that one of the main reasons that
these products were excluded for consderation in heading No. 27.15 is based on the belief that exclusion (e)
of the Explanatory Notes to that heading, which excludes bituminous paints and varnishes, applies to the
goods in issue. However, as excluson (€) deds with paints and varnishes, a prerequisite for the exclusion is
that the products be paints or varnishes; if they are neither, the excluson smply does not apply. The Tribuna
notes, in this regard, that counsd for the respondent does not contend that the goods in issue are paints.
Therefore, in relation to exclusion (€), the only issue is whether the products are varnishes. According to the
evidence, the products are marketed and sold as primers, not as varnishes. The Tribuna is satisfied that
among primers are those associated with adhesives, which are defined as coatings applied to a surface, prior
to the application of an adhesive, to improve the performance of the bond.™ Elastocol 350 and Elastocol 500
are precisely designed for this purpose. In fact, the evidence reveds that these products have no function
other than to be used with waterproofing membranes to enhance their adhesion. The Tribund further notes
that these products, which are not ultraviolet-resstant, are not themselves waterproof and would fall apart
after sx months if exposed to the sun. They are not finished products, since the appelant, which
manufactures Elastocol 500 and sdlls Elastocol 350, would not recommend that they be used aone or for any
other application than as part of a system with the waterproofing membranes. Since the goods are primers
and not varnishes, whether they may dso meet some of the criteria of excluson (e), for instance, by
containing film-producing agents such as polymer or by leaving a thin coating, becomes irrdevant. For
gregter certainty, the Tribuna finally notes that, while these products dry in less than 2 hours, they dry tacky
for gpproximately 24 hours to ensure a better adhesion of the waterproofing membranes with which they are
to be ingtdled. This aso distinguishes Elastocol 350 and Elastocol 500 from varnishes which dry to a hard
finish and are defined as being protective or decorative.

Conddering the respondent’s admisson that Elastocol 350 and Elastocol 500 are bituminous
mixtures and having deslt with excluson (e) of the Explanatory Notes to heading No. 27.15, there remains,
however, the issue of whether these products are based on naturd bitumen, as contemplated in heading
No. 27.15. The Tribuna is convinced that Elastocol 350 and Elastocol 500 are based on natural bitumen,
which is used in these products to make the polymer swell, and are specidly designed to provide greater
adhesion between specific membranes and the subgirate. The Tribuna notes, in this regard, that the solvent
in Elastocol 500, or the water in the case of Elastocol 350, is used mainly to reduce the viscodty of the
products, while the polymer adds adherence and eadticity to the products, which is warranted in cold
temperatures. The Tribund also notes, with respect to Elastocol 350, that, athough this product is not
manufactured by the appellant, Dr. Voyer's testimony was unambiguous as to the characterigtics of that
product and the function of the bitumen that it contains. On the other hand, the respondent’s expert first
concluded that the product was a mastic, then that it was a paint in an agueous medium. Only at the hearing,
and contrary to her own expert report, did Dr. Taymaz findly conclude that Elastocol 350 was a varnish.
In the Tribuna’s view, Rule 1 of the General Rules gpplies in this case and requires that Elastocol 350 and
Elastocol 500 be classfied according to the terms of heading No. 27.15 and not to those of heading
No. 32.10.

15. Supranote4.
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With respect to Elastocol 600, the Tribunad notes that the Explanatory Notes to heading No. 32.08
refer to varnishes as liquid preparations for protecting or decorating surfaces. Those are two functionsthat, in
the Tribund’ s view, are not applicable to the goodsin issue. Clearly, the goods have no decorative functions,
nor was it argued that they have any. Counse for the respondent argued that Elastocol 600 helps protect the
subgtrate over which it is gpplied because it has a good adherence and contains a high proportion of polymer
that protects againgt cracking. In the Tribund’ s view, while the polymer provides adherence and flexibility to
Elastocol 600, this does not make it a protective coating. Elastocol 600 is not made for use asafina product,
since it has no waterproofing capabilities of its own and does not dry to a hard finish; rather, it is part of a
system designed to be used with a specific waterproofing membrane. Findly, for the same reasons discussed
earlier asto the non-gpplication to Elastocol 350 and Elastocol 500 of exclusion (€) of the Explanatory Notes
to heading No. 27.15, Elastocol 600 is not avarnish, and that exclusion does not gpply to this product either.

Having concluded that Elastocol 600 is dso not a varnish, there remains again the question of
whether it congtitutes a bituminous mixture based on bitumen in heading No. 27.15 or a compounded rubber
in heading No. 40.05. The Tribund is of the view that heading Nos. 27.15 and 40.05 are equdly specific and
that, consequently, the goods in issue cannot be classified according to Rule 3 (8) of the Generd Rules.

The Tribuna accepts the arguments of the gppellant’ s representative that, irrespective of the amount
of bitumen that it contains, Elastocol 600 isin fact not much different from Elastocol 350 and Elastocol 500,
as bitumen is key in its formulaion. Recognizing that Elastocol 600 contains only 3 percent bitumen
compared with 12 percent rubber, the Tribuna notes that this product aso contains 12 percent tackifying
resn and 73 percent solvent. The solvent, it is clear, does not provide to Elastocol 600 its essentia character,
but rather it decreases viscodty and assdts the product in penetrating the substrate. As for the polymer,
dthough it provides dadticity, it is equd to the amount of tackifying resin that provides the tacky feding
wanted by the end users. Both the polymer and the tackifying resin help in providing a good adhesion. In this
respect , the bitumen, once again, gppears to be the key component in the compostion of Elastocol 600, asit
makes the polymer swell and is essentid to the correct formulation of the product, which is to be used
exclusvely with waterproofing membranes. In light of Note (VI1I1) of the Explanatory Notes to Rule 3 (b),
this is criticdl when one consders the role of bitumen in relation to the use of Elastocol 600 with the
waterproofing membranes. The Tribund is of the view that Rule 3 (b) of the Generd Rules is pertinent in
this case, since Elastocol 600 can, on a prima facie bass, be classfiable in at least two headings, none of
which provides a more specific description. Rule 3 (b), which applies to mixtures, requires that they be
classfied as if they conssted of the materid or component which gives them their essential character. Note
(V1) of the Explanatory Notes to that rule further explains that the factor which determines essential
character will vary as between different kinds of goods and may include the role of a congtituent materid in
relation to the use of the goods. Based on the above, the Tribuna is convinced that bitumen plays akey role
in Elastocol 600, so as to give that product its essential character. Consequently, Elastocol 600 condtitutes a
bituminous mixture based on bitumen in heading No. 27.15 and is, therefore, not a compounded rubber in
heading No. 40.05.
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For dl these reasons, the apped is dlowed. Elastocol 350, Elastocol 500 and Elastocol 600 should
be classfied as bituminous mixtures in heading No. 27.15 and, as such, under tariff item No. 2715.00.90 as
other bituminous mixtures.
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