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UNOFFICIAL SUMMARY

Appeal No. AP-99-063

GL&V/BLACK CLAWSON-KENNEDY Appdlant
AND
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

Thisisan apped under section 67 of the Customs Act from two decisions of the Deputy Minister of
Nationa Revenue (now the Commissioner of the Canada Customs and Revenue Agency) on July 8, 1999,
pursuant to section 63 of the Customs Act.

Theissue in this apped is whether the goods in issue, which are duminum aloy walkway systems,
consigting of walkways, steps, ladders, stairs, handrails and supports, are properly classified under tariff item
No. 7610.90.00 of Schedule | to the Customs Tariff as other duminum structures, as clamed by the
respondent, or should be classfied under tariff item No. 8439.99.90 as other parts of machinery for making
pulp of fibrous celulosic materid, as claimed by the appdlant.

HELD: The gpped is dlowed. As part of the re-determination, the respondent rejected considering
the goods in issue as “parts’ of paper-making machines as, in his opinion, they did not meet the test for
parts, i.e. they did not contribute to the production of the end product (paper).

The Tribunal disagrees with this conclusion. The evidence submitted in this case leads the Tribuna
to the conclusion that the goods in issue are an integral part of the paper-making machines. The design of a
paper-making machine s section clearly contemplates walkway systems and, although they are fabricated by
athird party, each system is uniquely designed for a paper-making machine. The evidence submitted was
that not only are the goods in issue physicaly and permanently affixed to the chassis of the paper-making
machine when ingtaled in situ, but they are dso ingtaled for testing purposes at the appellant’s plant during
the fina testing of the machine to ensure that they fit properly.
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Appeal No. AP-99-063

GL&V/BLACK CLAWSON-KENNEDY Appdlant
AND
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

TRIBUNAL: ARTHUR B. TRUDEAU, Presiding Member
RAYNALD GUAY, Member
JAMESA. OGILVY, Member

REASONS FOR DECISION
BACKGROUND

Thisis an apped under section 67 of the Customs Act™ from two decisions of the Deputy Minister
of Nationd Revenue (now the Commissoner of the Canada Customs and Revenue Agency) on
July 8, 1999, pursuant to section 63 of the Act.

The issue in this apped is whether the goods in issue, duminum aloy wakway systems, are
properly classified under tariff item No. 7610.90.00 of Schedule | to the Customs Tariff 2 as other duminum
sructures, as claimed by the respondent or should be classfied under tariff item No. 8439.99.90 as other
parts of machinery for making pulp of fibrous cellulosic materia, as claimed by the appellant.

The goods in issue were imported into Canada under two separate transactions, on April 3 and
October 27, 1997. They consst of wakways, handrails, stairs, ladders and support brackets, which, when
assembled and attached to paper-making machines, provide access to strategic places to alow operators to
adjust and service the equipmen.

The rdevant tariff nomenclature reads as follows;

73.08 Structures (excluding prefabricated buildings of heading No. 94.06) and parts of
sructures (for example, bridges and bridge-sections, lock-gates, towers, lattice madts,
roofs, roofing frameworks, doors and windows and their frames and thresholds for
doors, shutters, baustrades, pillars and columns), of iron or sted; plates, rods, angles,
shapes, sections, tubes and the like, prepared for usein Structures, of iron or stedl.

76.10 Aluminum structures (excluding prefabricated buildings of heading No. 94.06) and
parts of structures (for example, bridges and bridge-sections, towers, lattice masts,
roofs, roofing frameworks, doors and windows and their frames and thresholds for
doors, baustrades, pillars and columns); duminum plates, rods, profiles, tubes and the
like, prepared for usein structures.

7610.90.00 -Other

84.39 Machinery for making pulp of fibrous cdlulosic materiad or for making or finishing
paper or paperboard.

1. R.SC. 1985 (2nd Supp.), c. 1 [hereinafter Act].
2. R.SC. 1985 (3d Supp.), c. 41.
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-Parts:
8439.99 --Other
8439.99.90 ---Other

EVIDENCE

Mr. Yvan Parent, Engineering Manager at GL&V/Black Clawson-Kennedy, in Trois-Rivieres,
Quebec, tetified as an expert witness on behdf of the appdlant. Mr. Parent was qudified by the Tribuna as
amechanica engineer with specidized knowledge in pulp- and paper-making machines.

Mr. Parent testified that the appellant designs and builds sections of paper-making machinesthat are
then ingtaled in its customers plants and that building such sections is its main activity. Mr. Parent added
that dl the wakways congructed by LIAS Srl. Aluminium Technology (LIAS), the appdlant's
subcontractor in Itay, are unique as they are custom-designed for each project and, more specificaly, for
one section of a paper-making machine. Mr. Parent further testified that it would not be possible to use the
walkways on a machine other than the one for which it was designed. He also said that, because of the sze
of the machines, it would not be practical to design moulded wakways given their size and the shipping
requirements. The walkways are not interchangeable from one machine to another or, indeed, from one
section of the machine to another without major modifications. To illustrate his point, Mr. Parent took the
Tribund through a number of documents, including plans for the modification of a pulp machine “Press
Front” and “Press Back” for Uniforé Péte Port-Cartier Inc., in Port Cartier, Quebec. Similarly, there were
plans for projects to modify existing paper-making machines for Kimberley-Clark Nova Scotia, in New
Glasgow, Nova Scotiaand Kruger Inc., in Trois-Riviéres, aswell asfor severa other projects:®

Mr. Parent testified that the appellant provides plans outlining the details of the stairways, ladders
and footwalks to LIAS, which produces dl the individud items for the walkways according to the
appdlant’s specifications on the plans. Once completed by LIAS, the individud items, unassembled, are
shipped to the gppellant’s plant in Trois-Rivieres, where the actual section of the paper-making machine is
being fabricated. The paper-making machines, including the chasss, the mechanisms and the walkway
systems, are pre-assembled at the plant to ensure that they fit together. He testified that the goods in issue
provide the operators with access to the machines to enable them to make adjustments or changes to the
components and maintain the equipment. The appellant designs and custom-builds the equipment to suit its
customers specific needs.

Mr. Parent tedtified that he had not personaly worked on the design of the plans for the walkways
for the various sections of the paper-making machines, as this task was generaly done at the appdlant’s
Montréa, Quebec, office. However, as part of its qudity contral, the pre-assembly of the walkways to the
machines takes place at the Trois-Rivieres plant. Mr. Parent aso clarified that the goods in issue are shipped
from Itay in containers, in an unassembled form. The individuad pieces forming the stairways, ladders and
footwalks are numbered according to the plans for their eventud attachment to the chassis of the machine
for which they were designed.

Mr. Parent explained the role of the wakways in relation to the various sections of the
paper-making machines being produced, such as the headbox, the fourdrinier, the former and the press. He
explained that the operators use the walkways to make adjustments during the actua production process.
Also, the walkways are essentia in order to change the wire and felts on the machines and to perform
mai ntenance while the equipment is ether running or sopped. As the machines are very large, some of the

3. Appdlant’sbrief a Tab 3.
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walkway systems can be as high as 25 feet. Without them, access by the operators to the machines would be
impossible. The walkways provide safe access across, dong and to different sections of a paper-making
machine, while the steps and ladders provide access to the uppermost sections of the machine.

Mr. Parent described in detail the elaboration of plans from the initid request by a customer to the
final ingtallation of a section of a paper-making machinein the customer’ s plant.

At a customer’s request, the gppellant drafts plans. These include plans outlining the devation, the
cross-section of the paper-making machine, the details of the walkway system and the manner in which the
rolls, felts and wire will be changed. In summary, the draft plans provide the details concerning the section
of the machine to be built. The plans are then submitted to the customer for approva and modified if
necessary. Mr. Parent emphasized that the designs of the machine and the walkway system are crested
smultaneoudy as they are interrelated in that the walkway system alows the customer’s employees to
operate and service the machine. Mr. Parent indicated that, in short, the objective is to have units that are

“user friendly” .

The chassis of the machine and the walkway system are designed as a unit. Some wakways are
transversa, others join two sections of a machine. In addition, there are steps and ladders. Certain parts of
the walkway system are designed to remain fixed and be joined to the chasss of the machines with bolts,
others are designed to pivot and be moved when required for operationa purposes, for example to change
the ralls, felts or wire. Mr. Parent explained that the plans provide for predrilled holesin order to fasten the
walkway system to the chassis.

Mr. Parent stated that, for certain sections of a paper-making machine, such as the press, the
fourdrinier and the former, the goods in issue are essentid. Customers always order sections of
paper-making machines that include a wakway system. Mr. Parent testified that he has never known a
walkway system to be bought separately. Mr. Parent testified that walkway systems do not support the
machines, they are desgned to support the weight of the operators who perform operationd and
mai ntenance functions.

Mr. Parent provided a sketch,®> which describes the head of atypica paper-making machine. The
sketch includes details of the headbox, the fourdrinier, the former, the press and the dryer, as well as the
various ralls, such as the couch rall, the pick-up roll and the press roll. Mr. Parent described severd of the
operators functions at each step of production. The wakways are aso required for maintenance purposes,
as they provide access to the various sections of the paper-making machines, to allow operators to change
the rolls, felts and wire on aregular basis. He testified that these operations could not be performed without
the walkways being in place.

In his expert report,® Mr. Parent indicated that the walkways serve three purposes: to dlow safe
access to certain parts of the paper-making machine where operators perform quality control activities, to
dlow safe access to certain parts of the machine for maintenance; and, findly, to alow safe access to
operators who are changing the wire or felts.

During cross-examination, Mr. Parent agreed that the goods in issue are made of duminum. He dso
agreed that they do not perform any mechanica functions as such. He added, however, that without the

4. Transcript of Public Hearing, 6 March 2000 at 18.
5. Exhibit A-1.
6. Appdlant’sExhibit AP-99-063—9.1.
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goods in issue, the paper-making machines would not be operational, as operators would not be able to
perform essentia operations. Hence, there could be no production of paper. Mr. Parent testified that some
parts of the goods in issue, such asthe stairs, are easily removable, while other parts are not. Essentialy, the
goods in issue are designed to be permanently affixed. He admitted that awalkway system could be adapted
to amachine for which it was not designed, but that this would necessitate mgjor modifications.

In response to the Tribunal’s questions, Mr. Parent testified that the goods in issue are designed to
be permanently affixed to a paper-making machine and can be dismantled and replaced when breskage or
COrroson occur.

In answer to the Tribunal’ s questions on what congtitutes a“ structure”, Mr. Parent stated that, in his
view as a mechanical engineser, the term “structure” (“béatiment”) has a broad meaning and thet its French
equivaent, dso has agenerd meaning. Mr. Parent stated that the frame of the paper-making machine could
be considered a structure where anumber of eements are bolted together and could include the machine and
its mechanisms.

ARGUMENT

The gppelant submitted that the goods in issue should be classified in heading No. 84.39 as parts of
machinery for making paper or paperboard and not under tariff item No. 7610.90.00 as other auminum
sructures, as claimed by the respondent. The appellant disputes the respondent’s view that the goods in
issue are structures as that term is used in relation to buildings or construction.

The gppdlant relied on Rule 1 of the General Rules for the Interpretation of the Harmonized
System,” which states, in part:
The titles of Sections, Chapters and sub-Chapters are provided for ease of reference only; for legd

purposes, classification shal be determined according to the terms of the headings and any relative
Section or Chapter Notes.

The appellant submitted that, as the goods in issue are parts of paper-making machines, they should
be classfied as partsin heading No. 84.39. Furthermore, the gppellant relied on Note 2(b) to Section XV1 of
Schedule | to the Customs Tariff, which sets out the rules for classifying parts:

Subject to Note 1 to this Section, Note 1 to Chapter 84 and to Note 1 to Chapter 85, parts of
machines...are to be classified according to the following rules.... (b) Other parts, if suitable for use
solely or principaly with a particular kind of machine, or with a number of machines of the same
heading . . . areto be classified with the machines of that kind.

It was argued that, if the goods in issue can be considered parts of paper-making machines, then
they are excluded from heading No. 76.10 by Note 1(f) to Section XV, which states that “[t]his Section does
not cover . .. [articles of Section XV (machinery, mechanica appliances and eectrica goods)”.

7. Supranote 2, Schedule | [hereinafter Generd Rules).
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Furthermore, it was argued that Note (a) of the Explanatory Notes to the Harmonized Commodity
Description and Coding Systen to heading No. 76.10, further supports lega note 1(f) as it States: “The
heading excludes [a]ssemblies identifiable as parts of articles of Chapters84to 88”.

The appdlant argued that the evidence shows that the goods in issue are an integrd part of the
paper-making machine, both at the time of its conception and during its operation. Therefore, given the
degree of manufacture and conception at the time of importation, the goods in issue are clearly identifiable
as being used with paper-making machines.

With respect to whether the goods in issue are structures within the meaning of heading Nos. 73.08
and 76.10, the gppelant argued that they are not structures, as their principa function is not to support a
load. To the extent that they do support aload, it isin no way smilar to a building structure supporting the
weight of a building or a truss supporting the weight of a roof or a bridge. The evidence indicates that the
principal design and function of the goods in issue are to enable the operation of the paper-making machine.
They are permanently affixed to the machine but do not support the load of the machine. It was aso argued
that the evidence establishes that the goods in issue are parts for machinery and that they are essential to the
operation of the machine.

The gppellant argued againgt the respondent’ s position that the goods in issue are structures similar
to a bridge on a ship. According to the appellant, such a conclusion could not be reached as Section X VI,
which deds with vehicles, aircraft, vessads and associated transport equipment, and Chapter 89, which
covers ships, boats and floating structures, do not provide for the classfication of parts. Accordingly, a
bridge on a ship would properly be classfied in heading No. 73.08 or 76.10, depending on the materid of
congruction. This, it was argued, is not the case for the classification of machinery parts in the Customs
Tariff. Heading No. 84.39 of Section XVI provides for the classfication of parts for paper-making
machinery. Note 2 (b) to Section XV specificaly states that parts of amachine, which are identifiable for a
particular machine or a machine of the same heading, are to be classfied within that heading. The appellant
submitted that, snce Note (c) of the Explanatory Notes to heading No. 73.08 and Note (a) of the
Explanatory Notes to heading No. 76.10 clearly indicate that assemblies identifiable as parts of articles of
Chapters 84 to 88 are specificaly excluded, then these notes, Section notes and Explanatory Notes should
be taken into consideration in the classification of goods. Consequently, the appellant submitted, sections 10
and 11 of the Customs Tariff govern the classification of goods.

The classfication of machinery parts should be made according to the above-mentioned
Explanatory Notes, as well as according to criteria established by the Tribund in its decisons and by the
Department of National Revenue in Memorandum D10-0-1.°

The Memorandum defines a“part” as “an identifiable component of an article, machine, apparatus,
equipment, gppliance or specific good which is integra to the design and essentid to the function of the
product in which it is used” .2 It also states that:

Five criteria have emerged over the years ... for the classification of parts. Parts:

- form acomplete unit with the machine;
- haveno adternative function;
- aemarketed and shipped asa unit;

8. Customs Co-operation Council, 2d ed., Brussdls, 1996 [hereinafter Explanatory Notes).
9. Classfication of Partsand Accessoriesin the Customs Tariff, 24 January 1994 [hereinafter Memorandum].
10. Ibid.at2.
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- aenecessary for the safe and prudent use of the unit; and/or
- arecommitted to the use of the unit.

These congderations have no particular order of precedence. Used singly or in combination, they are
useful in determining whether or not an article constitutes a part.™*

The appellant used these criteria to argue that the goods in issue are a part, in that they are
identifiable as a component of a paper-making machine and that they are integral to the design. The
aopdlant pointed to Mr. Parent’s testimony that the goods in issue are integral to the design and
manufacture of a paper-making machine or a component thereof and that the machine must be taken into
condderation when determining the specifications for the walkways. The evidence clearly shows that the
goods in issue form a complete unit with the machine. While some parts may be moved, the evidence
indicates that the goods in issue are permanently affixed to the machine and that they have no dternative
function since they are designed to be used for one particular paper-making machine. Further, the
paper-making machines are marketed and shipped with them. Mr. Parent dso testified thet, given the size of
the machines and the inherent danger of moving components to make adjustments while the machines are
running, the goods in issue are necessary for the safe use and servicing of the paper-making machine.
Consequently, the appellant argued, the goods in issue are designed to provide safe access to the different
components of a paper-making machine and are essentid to the production of paper, namey the
adjustments and periodic changing of the felts and wire. The appellant argued that, while the goods in issue
need not meet al five criteria to be considered a part, but only a combination thereof, in the present case,
they do meet dl five. Finally, the appdlant argued that, if all the criteria as established by the jurisprudence
and the Memorandum are met by the goods in issue, then they should be classified as parts and not as
structures, as claimed by the respondent.

The respondent submitted that section 10 of the Customs Tariff provides that the classfication of
imported goods under a tariff item shall be determined in accordance with the Genera Rules and the
Canadian Rules? Rule 1 of the General Rules provides that the classification of goods is determined first
according to the terms of the headings and any relative Section or Chapter Notes. Section 11 of the Customs
Tariff provides that, in interpreting the headings and subheadings in Schedule I, regard shall be had to the
Explanatory Notes and the Compendium of Classfication Opinions to the Harmonized Commodity
Description and Coding System.™ Therefore, in accordance with the requirements of Rule 1 of the Genera
Rules and the Explanatory Notes to heading Nos. 73.08 and 76.10, the goodsin issue are properly classified
under tariff item No. 7610.90.00 as other auminum structures.

The Explanatory Notes to heading No. 76.10 state that the Explanatory Notes to heading No. 73.08
apply mutatis mutandis to this heading. The Explanatory Notes to heading No.73.08 dtate, in part:

This heading covers complete or incomplete metal structures, aswell as parts of structures. For the
purpose of this heading, these structures are characterised by the fact that once they are put in
position, they generdly remain in that postion. They are usualy made up from bars, rods, tubes,
angles, shapes, sections, sheets, plates, wide flats including so-called universa plates, hoop, srip,
forgings or castings, by riveting, bolting, welding, etc. [Emphasis added]

Therefore, the respondent argued that the Explanatory Notes to heading No. 73.08 apply to the
metal structures of heading No. 76.10 which include, among others, “complete or incomplete metal
structures, as well as parts of structures . . . usualy made up from bars, rods, tubes, angles shapes, sections,

11. Ibid. a 9.
12. Supranote2, Annex|.
13. Customs Co-operation Council, 1<t ed., Brussels, 1987 [hereinafter Classfication Opiniong).
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sheets, plates, wide flats...by riveting, bolting, welding”, which, once classified under a tariff item postion,
generaly remain under that tariff item position.* In the respondent’s submission, the enumeration under
that tariff item position of certain structures such as gangways for ships, balconies, verandas, would include
the goodsinissue.™

Accordingly, the respondent submitted that heading No. 76.10 includes complete or incomplete
auminum structures, such as tubular scaffolding, lighthouse superstructures, gangways for ships, baconies
and verandas, level-crossing gates, frameworks for greenhouses and permanent ingalations in shops,
workshops and storehouses.

The respondent relied on dictionary definitions and on the criteria found under the tariff item to
edtablish the classfication of the goods Are the structures made of auminum? Are they complete or
incomplete metal structures? Once in place, do they remain in that position, except for certain instances and
are they built to remain in place? Can the goods in issue be compared to gangways for ships or balconies?
Based on the evidence, the respondent argued that al these questions are answered in the affirmative.

Consequently, by applying Rule 1 of the General Rules, goods that are described in a generic
fashion under a tariff item must be classified according to the generic description. In the current case, the
goods in issue should be classfied under heading No. 76.10. To support this position, the respondent relied
on the decision in Appeal No. AP-91-131'° which tates, in part:

When classifying goods as either parts of something or as entities in their own right, the application
of Rule 1 of the Generd Rulesfor the Interpretation of the Harmonized System (Generd Rules) is of
utmogt importance. This rule Sates that classfication is first determined by the wording of the tariff
headings and any relevant lega note. Therefore, the first consideration of the Tribuna is whether the
goods are named or generically described in a particular heading of the tariff schedule. If the goods
are named in the heading, they are classfied there, subject to any relevant lega note. If not, the
Tribund \llgould give consderation to the heading of the product for which the goods are clamed to
be apart.

Based on this analys's, the respondent submitted that the goods in issue are properly classfied in
heading No. 76.10.

The respondent relied on the analysis done in Appedl No. AP-97-100® to counter the agppdlant’s
position that the goods in issue were parts of paper-making machines. In that decision, the Tribund stated
that a product must be defined as a part for it to be classfied as a part. Furthermore, gtrict criteria must be
met for goods to be parts, which the Tribuna enunciated in Appeal No. AP-94-329."° These are:

(1) whether the product is essentid to the operation of another product; (2) whether the product is a
necessary and integral component of another product; (3) whether the product isingtaled in the other
product; and (4) common trade usage and practice. °

14. Transcript of Public Argument, 6 March 2000, at 41.

15. Ibid. at 42.
16. York Barbell v. DMNRCE (16 March 1992) (CITT).
17. Ibid.at3.

18. Brother International v. DMNR (27 November 1998) (CITT).
19. Smark Controlsv. DMNR (25 January 1996) (CITT).
20. Ibid.at 6.
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The criteria may be considered independently from one another for an item to be considered a part.
While the respondent conceded that the goods in issue met the third criterion, as they were in fact ingtalled
on the machines, he argued that the first two criteria are of utmost importance. The evidence in this case, the
respondent argued, is that the goodsin issue do not contribute to the operation of the paper-making machine,
nor are they anecessary and integra component of the machine,

In summary, the respondent argued that the goods in issue do not meet the established criteria of
parts, as they, by themsaves, perform no function in the paper-making operation. Also, as they are
genericaly described in heading No. 76.10, they should be classified as other duminum structures under
tariff item No. 7610.90.00, based on the proper application of Rule 1.

DECISION

With respect to the classfication of the goods in issue, the Tribuna is guided by section 10 of the
Customs Tariff which provides that, unless otherwise provided, the classification of imported goods under a
tariff item shall be determined in accordance with the General Rules and the Canadian Rules. Section 11 of
the Customs Tariff provides that, in interpreting the headings and subheadings in Schedule I, regard shdl be
had to the Classfication Opinions and to the Explanatory Notes.

Rule 1 of the Generd Rules directsthat, for classification purposes, the Tribund must first consider
the terms of the headings and any relative Section or Chapter headings or notes thereunder. If the goods are
described in the heading, then they are classified in that heading. Where the Chapter Notes are not sufficient
to classfy the goods exclusively under one of the proposed headings, then one must go on to consider
Rules1 to 6 in sequence. Once the proper heading classfication is settled, Rule 6 dates, in part, that
classfication at the subheading leve isto be determined according to the terms of the relevant subheadings
and any related Subheading Notes and, mutatis mutandis, to Rules 1 through 5.

In this case, the goods in issue were classfied as other duminum structures under tariff item
No. 7610.90.00. The respondent relied essentidly on the Explanatory Notes to heading No. 76.10, which
date that the Explanatory Notes to heading No.73.08 apply, mutatis mutandis, to this heading. The
Explanatory Notes to heading No. 73.08 ate, in part:

This heading covers complete or incomplete metal structures, aswell as parts of structures. For the
purpose of this heading, these structures are characterised by the fact that once they are put in
position, they generdly remain in that postion. They are usualy made up from bars, rods, tubes,
angles, shapes, sections, sheets, plates, wide flats including so-called universa plates, hoop, srip,
forgings or castings, by riveting, bolting, welding, etc. [Emphasis added]

As the goods were made of aluminum and consisted of bars, rods, tubes and angles, the decison
was taken that this was the proper classification as, once in place, the goods in issue stayed in their position
and became a gtructure.

Indeed, as part of the re-determination, the respondent rejected considering the goods in issue as
“parts’ of paper-making machines as, in his opinion, they did not meet the test for parts, i.e. they did not
contribute to the production of the end product (paper).

The Tribuna disagrees with this conclusion. The evidence presented in this case leads the Tribuna
to the conclusion that the goods in issue are an integrd part of the paper-making machines. The design of a

21. SeeContinuous Colour Coat v. DMNR (31 August 1994), AP-93-274 and AP-93-294 (CITT).
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paper-making machine' s section clearly contemplates the goods in issue and, athough they are fabricated
by a third party, each walkway system is uniquely designed for a paper-making machine. The evidence
submitted was that, not only are the goods in issue permanently affixed to the chassis of the paper-making
machine when ingtaled in Situ, they are also ingtdled, for testing purposes, at the gppellant’ s plant during the
final testing of the machine to ensure that they fit properly.

The parties agree that the goods in issue gpply to paper-making machines and that, once ingtaled,
they remain with the machine. What is at issue is whether the duminum aloy walkway systems, when
ingtalled, become other structures of duminum or parts of a paper-making machine,

The Tribunal considered the arguments presented by the respondent and the criteria for classifying
the goods in issue as duminum structures. The Tribund had regard for the heading and Chapter Notes.
According to heading No. 76.10, the goods in issue must be of duminum. The parties agree that they are of
auminum; as wdll, the limited evidence provided indicates that the goods are of aluminum for corrosion
resstance reasons. The next step is to determine if the goods in issue are “ structures’. The Tribuna must,
therefore, determine what is a structure. The Tribunal is guided by the definitions of “structure’ provided by
the parties and by examples given in heading No. 76.10 (bridges and bridge-sections, towers, lattice masts,
roofs, roofing frameworks, doors and windows and their frames and thresholds for doors, bal ustrades, pillars
and columns). The Tribuna notes that nowhere in these terms is there the notion of machinery or
equipment. The closest named example that the goods in issue could resemble would be, in the Tribuna’s
view, bridges and bridge-sections, and even that description fails to include the goods in issue in a generic
sense. The Tribunal is not persuaded that the walkways are structures within the meaning of that term, as
defined in heading No. 76.10. The goods in issue, when indtalled, are a permanent part of the machine, and
serve as wakways for operators. Consequently, it isthe Tribund’s view that, as such, the goods in issue do
not meet the terms of heading No. 76.10 or its subheadings, nor are the Notes to the Chapters and Sections
of assstance or conclusive.

The Tribuna considers that, as parts are specificaly provided for in heading No. 84.39, it iskey to
determining if the goodsin issue qualify as parts.

Based on areview of the jurisprudence and guided by the Memorandum, the Tribunal is of the view
that the evidence clearly indicates that the goodsin issue meset the established criteriafor parts.

The Tribund notes that each case must be determined on its own merits and that there is no
universal test to determine whether one product is a part of another. The following criteria have been found
to be relevant when such a determination is to be made: (1) whether the product in issue is essentid to the
operation of the other product; (2) whether the product in issue is a necessary and integra part of the other
product; (3) whether the product in issue isingaled in the other product; and (4) common trade usage and
practice.

In this case, the Tribund finds that the goods in issue fulfil the above-mentioned criteria The
evidence submitted by Mr. Parent was clear and uncontroverted that the goods are essentid for the operation
of the paper-making machines. Without them, he testified, the operators could not effectuate the necessary
operations, such as making adjustments while the machines are operating, or changing felts or wire. As such
the production of paper would not be possible. Indeed, the plans for the production of the machines required
that both the chassis of the machine and the goods in issue be integrated and designed as a unit. The
components of the goods in issue are produced by an outsde supplier who has particular expertise in
making them to specific plans. The evidence was dso clear that the goods in issue are permanently affixed
to a paper-making machine. There was no specific evidence on whether the goods are parts in the common
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trade usage and practice, but it was certainly the opinion of the expert witness, Mr. Parent, that they are, as
LIAS, which makes the walkways, not only produces them for the appellant but also for its competitors.

In light of the foregoing, it isthe Tribuna’s view that the goods in issue should be classified under
tariff item No. 8439.99.90 as other parts of machinery for making pulp of fibrous cdlulosc materid.
Consequently, the apped isdlowed.
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