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UNOFFICIAL SUMMARY

Appeal No. AP-98-098

SHERSON MARKETING CORPORATION Appdlant
AND
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent

This is an apped under section 67 of the Customs Act from decisons of the Deputy Minigter of
Nationd Revenue (now the Commissoner of the Canada Customs and Revenue Agency) made under
section 63 of the Customs Act on January 21, 1998. This apped deds with the proper vaue for duty of
certain shoes imported by the gppellant under the Plaza Suite and Enzo Angiolini brand names. With respect
to the transactions concerning the Plaza Suite brand name, the issue is whether the 13 percent FOB factory
cost fee paid by the gppellant to Jervin, a company related to the Nine West Group Inc., should be added to
the price paid or payable for the imported goods pursuant to subsection 48(5) of the Customs Act. The
gppdlant claims that the fee is a buying commission and is not dutiable. The respondent determined that the
fee is dutiable. With respect to the transactions concerning the Enzo Angiolini brand name, the issue is
whether the 13.5 to 15 percent FOB factory cost fee paid by the appedllant to Enzo Angiolini, Divison of
Nine West Group Inc. (Enzo) should be added to the price paid or payable for the imported goods pursuant
to subsection 48(5) of the Act. The gppelant clams tha the 13.5 to 15 percent fee is composed of a
10 percent buying commisson and a 3.5 to 5 percent roydty fee, neither of which is dutiable. The
respondent determined that the 13.5 to 15 percent fee isdutiable.

HELD: The apped is dlowed in part. Given the agreement of the parties, the Tribuna determines
that the 13 percent FOB factory cost fee paid by the gppelant to Jervin is a buying commisson. The
Tribund does not accept the proposition that an agent, Smply by virtue of its Sze or, in this case, by virtue
of the Sze of ardated company, cannot act in the best interest of its principa. In any event, in the present
case, the appdlant knew the relationship between Jervin and Nine West Group Inc. and that the latter was a
large footwear company. No convincing evidence was presented to the Tribund indicating that, in any
specific ingtance or transaction, Jervin did not act in the gppelant’ s best interest. The Tribund finds that the
13 percent FOB factory cost commission isabona fide buying commission and is not dutiable.

Given the agreement of the parties, the Tribuna finds that the 10 percent FOB factory cost fee paid
by the appellant to Enzo is abuying commission. The Tribunal does not accept the proposition that an agent,
samply by virtue of its Sze, cannot act in the best interest of its principd. In any event, the gppellant knew
that Enzo was a divison of Nine West Group Inc. and that the latter was a large footwear company. No
convincing evidence was presented to the Tribund indicating that, in any specific instance or transaction,
Enzo did not act in the gppelant’s best interest. Consequently, the Tribund finds that the 10 percent FOB
factory cost fee is a bona fide buying commisson. The Tribund has not heard convincing evidence
establishing that there was an agreement between Enzo and the gppellant that the remaining 3.5 to 5 percent
FOB factory cost fee would be paid as a roydty for the use of the name Enzo Angiolini. In reply, the
appdlant acknowledged that the evidence is not clear and that the 3.5 to 5 percent fee may have been a
design fee. Therefore, the Tribund will not disturb the respondent’s determination to include this 3.5 to
5 percent FOB factory cost fee for the purpose of calculating the value for duty of the Enzo Angiolini shoes.
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Appeal No. AP-98-098

SHERSON MARKETING CORPORATION Appdlant
AND
THE DEPUTY MINISTER OF NATIONAL REVENUE Respondent
TRIBUNAL: ARTHUR B. TRUDEAU, Presiding Member

RICHARD LAFONTAINE, Member
JAMESA. OGILVY, Member

REASONS FOR DECISION

This is an apped under section 67 of the Customs Act' from decisions of the Deputy Minister of
Nationd Revenue (now the Commissoner of the Canada Customs and Revenue Agency) made under
section 63 of the Act on January 21, 1998. This appea deds with the proper vaue for duty of certain shoes
imported by the gppellant under the Plaza Suite and Enzo Angiolini brand names. With respect to the
transactions concerning the Plaza Suite brand name, the issue is whether the 13 percent FOB factory cost fee
paid by the gppellant to Jervin, a company related to Nine West Group Inc., should be added to the price
paid or payable for the imported goods pursuant to subsection 438(5) of the Act. The appdlant claimsthat the
fee is a buying commission and is not dutiable. The respondent determined that the fee is dutigble. With
respect to the transactions concerning the Enzo Angiolini brand name, the issue is whether the 13.5 to
15 percent FOB factory cost fee paid by the appellant to Enzo Angiolini, Division of Nine West Group Inc.?
should be added to the price paid or payable for the imported goods pursuant to subsection 438(5) of the Act.
The appdlant clams that the 13.5 to 15 percent fee is composed of a 10 percent buying commission and
a3.5 to 5 percent roydty fee, neither of which is dutiable. The respondent determined that the 13.5 to
15 percent feeisdutiable. The relevant provisions of the Act are asfollows:

47.(1) The vaue for duty of goods shdl be gppraised on the basis of the transaction vaue of the
goodsin accordance with the conditions set out in section 48.

48,1) . . . thevauefor duty of goodsis the transaction vaue of the goods if the goods are sold for
export to Canada and the price paid or payable for the goods can be determined . . .

(5) Thepricepaid or payablein the sde of goods for export to Canada shall be adjusted

(a) by adding thereto amounts, to the extent that each such amount is not dready included in the
price paid or payable for the goods, equd to

(i) commissions and brokerage in respect of the goods incurred by the purchaser thereof,
other than fees paid or payable by the purchaser to his agent for the service of representing the
purchaser abroad in repect of the sde,

(iv) roydties and licence fees, including payments for patents, trade-marks and copyrights, in
respect of the goods that the purchaser of the goods must pay, directly or indirectly, as a

=

R.S.C. 1985 (2d Supp.), . 1 [hereinafter Act].
2. Inthereg of this statement of reasons, Enzo Angiolini, Division of Nine West Group Inc. will be referred to as
Enzo and Nine West Group Inc. will bereferred to as Nine West.

133 Laurier Avenue West 133, avenue Laurier ouest
Ottawa, Ontario K1A 0G7 Ottawa (Ontario) K14 0GT
(013) 990-2452 Fax (613) 990-2439 (613) 990-2452 Téléc. (613) 990-2439



Canadian International Trade Tribunal -2- AP-98-098

condition of the sde of the goods for export to Canada, exclusive of charges for the right to
reproduce the goodsin Canada®

EVIDENCE

Evidence in respect of this gppeal and Appeal Nos. AP-98-002, AP-98-097 and AP-98-099 was
heard concurrently. Prior to proceeding with the testimony of the witnesses in Apped No. AP-98-002, the
Tribunal asked counsd for the parties to confirm that evidence presented in respect of one gpped can be
referred to and used in the other appealswhereit is of agenerd nature.

Messs. Stephen Applebaum, President and CEO of Sherson Marketing Corporation, Al Gervais,
Director of Operations, Europe — Retail, Nine West Group Inc., and Eric H. Lakien, Controller and Director
of Operations, Sherson Marketing Corporation, testified on behdf of the appellant. Mr. Applebaum has held
the position of Presdent and CEO since 1989. Mr. Gervais was with the gppellant from 1994 to 1998.
Mr. Lakien has been with the gppellant since 1998. Mr. Applebaum stated that the gppellant has existed
snce 1984 and that, during the relevant time period, the gppedlant was an importer and distributor of
footwear and some handbags. The appellant distributed to retailers across Canada. Mr. Applebaum stated
that the appellant imported shoes under its own brand names and under other brand namesin order to permit
diverdfication.

With respect to the Plaza Suite footwear, Mr. Applebaum testified that the gppellant began to
import this footwear around 1987 or 1988. The gppellant owned the Plaza Suite trademark. It imported these
goods through its relationship with Jervin. Mr. Applebaum tegtified that Jervin was the appellant’s buying
agent for Plaza Suite footwear, for which the appedlant paid Jervin a commission of 13 percent of the FOB
factory cost. Mr. Applebaum stated that the origina arrangement was a handshake dedl, which is common
in the shoe industry. Mr. Applebaum tegtified that this arrangement was formalized in a buying agency
agreement dated June 1993. Mr. Gervais referred to a letter from Jervin's Senior Vice-presdent —
Operations of to the Department of National Revenue (now the Canada Customs and Revenue Agency) that
indicated that, at dl relevant times, Jervin acted as a buying agent on behaf of the appellant with respect to
the sourcing of footwear under the Plaza Suite brand name and charged 13 percent for its services. The letter
asoindicated that at no time did Jervin do any design work for the appellant.

Mr. Applebaum tedtified that Jervin performed the following services for the appdlant:
(1) connected the gppedlant with the factories; (2) sent to different factories the samples that the appellant
wanted to have copied; (3) approved confirmation samples; (4) negotiated prices on the gppelant’s behalf;
(5) processed orders for the appdlant; and (6) advised the appellant on the delivery schedule. The find
decisons for the sdection of the factory and the pricing were made by the appdlant. Mr. Applebaum
testified that the payments were made to the factories and that the commissions were paid to Jervin. He dso
testified that Jervin did not own nor control the factories.

Mr. Gervaistook the Tribunal through a number of documents, including purchase orders issued by
the appellant to Jervin, proforma factory invoices from afactory to the appellant, a letter of credit from the
gppdlant’s bank in favour of the factory, a commission invoice from Jervin to the appellant and a cheque
from the gppdlant to Jervin. During cross-examination, the agppelant’s witnesses were shown, for
two specific transactions, documents indicating that the appellant paid commissions to Jervin which were
based on afootwear price $0.25 higher than the actua FOB factory cost. Mr. Applebaum commented thet it
wasaclericd error.

3. AstheAct read at thetime of the relevant importations.
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With respect to the Enzo Angiolini footwear, Mr. Applebaum testified that the appellant began to
import this footwear, under another brand name, in 1984. The Enzo Angiolini brand was owned by Nine
West, which was dso designing that line of footwear. Mr. Applebaum stated that the Enzo Angiolini name
was a vauable name. The gppdlant imported the Enzo Angiolini footwear through its rdationship with
Enzo. Mr. Applebaum testified that Enzo was the appdllant’ s buying agent for Enzo Angiolini footwesr, for
which the gppdlant pad Enzo a 10 percent of the FOB factory cost commission. In addition,
Mr. Applebaum tegtified that the gppellant paid Enzo a 3.5 to 5 percent of the FOB factory cost royadlty.
Mr. Applebaum stated that the original arrangement was a handshake ded, which is common in the shoe
industry. Mr. Applebaum testified that this arrangement was formalized in a buying agency agreement dated
February 1994.

Mr. Applebaum testified that Enzo performed the following services for the gppellant: (1) processed
orders for the gppdlant; (2) transmitted information on ddivery to the appelant; and (3) permitted the
gppdlant to choose styles from the line that Nine West designed and marketed in the United States under the
Enzo Angiolini brand name. Mr. Applebaum stated that the appdllant chose its styles from Nine West's
samples for the U.S. market. The appellant chose the styles that it felt would work for the Canadian market.
Mr. Applebaum tegtified that the appellant did not choose the factories, given that Nine West dready
produced shoes in good factories and for good prices and that it made more sense for the appellant to
piggyback on what Nine West was dready doing. The prices were negotiated by Nine West for itsdf. The
gppellant would pay the same price. Given the clout of Nine West, Mr. Applebaum explained that this
benefited the appellant. Mr. Gervais dso took the Tribuna through a number of documents, including
purchase orders issued by the appellant to Nine West, proforma factory invoices from the factories to the
appellant, aletter of credit from the gppellant’ s bank in favour of a factory, commission invoices from Enzo
to the appellant and a cheque from the appellant to Enzo.

ARGUMENT

With respect to the Plaza Suite footwear transactions, the gppellant submitted that Jervin was acting
as a bona fide buying agent. In this context, the appellant recalled that: (1) the appellant owned the Plaza
Suite brand name; (2) Jervin was not related to the factories; (3) the design was done by the appellant; and
(4) Jervin performed the normal functions of a buying agent. The appellant also referred to the letter from
Jervin confirming that no design work was done by Jervin and that the 13 percent FOB factory cost fee was
abuying commission.

With respect to the Enzo Angiolini footwear transactions, the appellant submitted that the partiesto
the sales were the factories and the appellant. The appellant submitted that the 10 percent FOB factory cost
fee was a buying commisson paid to Enzo, which performed legitimate buying agent services. The
appellant referred to Chaps-Ralph Lauren v. DMNR! to support its contention that the fact that Nine West
was the owner of the Enzo Angiolini brand name did not prevent Enzo, a divison of Nine West, from
performing legitimate buying agent services. As regards the payment of the extra 3.5 to 5 percent FOB
factory cost fee, the gppellant submitted that this fee was a roydty and that it was non-dutiable. The
gppellant submitted that it acquired a licence from Nine West to use the Enzo Angiolini brand name.
However, in reply, the gppellant acknowledged that the evidence is not clear and that this fee may have been
adesignfee.

4. (1 November 1995), AP-94-190 and AP-94-191 (CITT) [hereinafter Chaps-Ralph Lauren).
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With respect to the Plaza Suite footwear transactions, the respondent submitted that the buying
commission of 13 percent of the FOB factory cost is not a commission paid to a bona fide agent and that,
therefore, it is dutiable. To support its contention that Jervin was not a bona fide agent, the respondent
referred to documents that showed that, on two separate transactions, the appellant paid Jervin commissions
on afootwear price $0.25 higher than the actual FOB factory cost. The respondent also submitted that, given
that Jervin is reated to Nine West and that Nine West is much bigger than the appdlant, Jervin cannot
operate in the appellant’ s best interest.

With respect to the Enzo Angiolini footwesr transactions, the respondent also submitted that, given
the relative size of Nine West and the gppellant, Enzo, a divison of Nine Wedt, cannot operate in the
appdlant’s best interest. The respondent submitted that the appellant cannot control Nine West. Therefore,
the buying commission of 10 percent of the FOB factory cost is not a buying commission paid to a bona
fide agent and is dutiable. Asregardsthe 3.5 to 5 percent FOB factory cost fee, the respondent argued that it
was not aroyaty. The respondent pointed out that there was no royalty agreement between Nine West and
the appellant and that documents were filed that indicated that, interndly, the appellant did not refer to the
3.5t0 5 percent fee asaroyadty, but rather asadesign fee.

DECISION

There are two sets of transactions in this gpped, namely, the Plaza Suite footwear transactions and
the Enzo Angiolini footwear transactions. The Tribunal will dea with themin turn.

Pursuant to subparagraph 48(5)(a)(i) of the Act, commissions and brokerage in respect of goods
incurred by the purchaser of those goods must be added to the price paid or payable for the purposes of
determining their vaue for duty. The exception to this generd rule is that fees paid or payable by the
purchaser to an agent for the service of representing the purchaser abroad in respect of the sale are not added
to the price paid or payable. Fees paid for these services, known as buying agent services, are often called
buying commissions.

The gppellant’ s position with respect to the Plaza Suite footwear transactions is that the 13 percent
FOB factory cogt feeis a®commisson”, but that it is non-dutiable because it is a buying commission. The
respondent agreed that it is a buying commission. Given this agreement, the Tribunal determines that
the 13 percent FOB factory cost feeis abuying commission.

The respondent aleged, however, that the buying commission is dutiable because it was not paid to
a bona fide buying agent. Nine West, which was related to Jervin, was much larger than the appelant.
According to the respondent, this would prevent Jervin from acting in the appdlant’s best interest. The
Tribund does not accept the proposition that an agent, Smply by virtue of its Sze or, in this case, by virtue
of the Sze of ardated company, cannot act in the best interest of its principa. In any event, in the present
case, the gppellant knew of the relationship between Jervin and Nine West and that the latter was a large
footwear company.® No convincing evidence was presented to the Tribunal indicating thet, in any specific

5. TheTribuna notes that this determination is not afinding of fact by the Tribuna nor a considered gpplication of
the law to the facts by the Tribund. It merdly gives effect to an agreement. See Uppal v. Canada (Minister of
Employment and Immigration), [1987] 3 F.C. 565 at 575-76 (FCA).

6. The Tribuna notes that it is a well-established principle of agency law that an agent owes a fiduciary duty to its
principal to make full disclosure of any interest, which the agent may have, which may affect the agent's
performance of its duty to its principa. However, once full disclosure is made, the principa may nonetheless
choose the agent to act on the principd’ s behdf. Thisis completely within the principd’s discretion. See G.H.L.
Fridman, The Law of Agency, 7th ed. (Toronto: Butterworths, 1996) at 175. See, also, Chaps-Ralph Lauren.
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ingtance or transaction, Jervin did not act in the appellant’s best interest. In the Tribund’s view, the two
transactions highlighted by the respondent where the gppellant paid commissions on afootwear price $0.25,
or 2 percent, higher than the actua FOB factory cost do not suffice to demongrate that Jervin did not act in
the appellant’ s best interest. The Tribunal accepts that this may well have been dueto aclericd error.

After determining that Jervin was a bona fide buying agent, the Tribund must aso determine
whether Jervin was performing functions, beyond those of a buying agent, for which it was being paid as
part of the 13 percent FOB factory cost commission. Payment for those functions would not be exempt from
duty, as they would not relate to a buying agent's functions. In its brief, the appelant seemed to
acknowledge that 3 percent of the 13 percent FOB factory cost commisson could be attributable to a
dutigble design fee. However, the Tribund is convinced by the testimony of Mr. Applebaum and by the
letter from Jervin to the Department of National Revenue that Jervin did not perform any design functions
for the appdlant. Therefore, the Tribund declines to find that a portion of the commission should be
attributed to a dutiable design fee. The Tribuna finds that the 13 percent FOB factory cost commissonisa
bona fide buying commission and is not dutiable.

With respect to the Enzo Angiolini footwear transactions, the gppellant’s position is that 10 percent
of the 13.5 to 15 percent FOB factory cost fee congtitutes a commission, but that it is non-dutiable because it
isabuying commission. The respondent agreed that this fee is a buying commisson. Given this agreement,
the Tribunal finds that the 10 percent FOB factory cost feeisabuying commission.”

The respondent aleged, however, that the buying commission is dutiable because it was not paid to
a bona fide buying agent. The respondent argued that Enzo could not be a bona fide buying agent because
Nine West, the company of which Enzo was a divison, was much larger than the appellant. According to
the respondent, this would prevent Jervin from acting in the gppellant’ sbest interest. Asindicated earlier, the
Tribuna does not accept the propostion that an agent, Smply by virtue of its Size, cannot act in the best
interest of its principd. In any event, the gppelant knew that Enzo was adivison of Nine West and that the
|atter was a large footwear company.? No convincing evidence was presented to the Tribunal that indicated
that, in any specific ingtance or transaction, Enzo did not act in the gppellant’s best interest. Consequently,
the Tribuna finds that the 10 percent FOB factory cost fee is abona fide buying commission.

Finaly, the Tribund will ded with the treetment to be given to the remaining 3.5 to 5 percent FOB
factory cost fee paid by the appdlant to Enzo. The appdlant argued that it is a roydty and that it is
non-dutiable, while the respondent has determined that this amount represents adesign fee.

The Tribunal is not satisfied that the 3.5 to 5 percent fee condtitutes a royaty. The Tribunal has not
heard convincing evidence that established that there was an agreement between Enzo and the gppellant that
the 3.5 to 5 percent FOB factory cost fee would be paid as aroyalty for the use of the Enzo Angiolini brand
name. In reply, the gppellant acknowledged that the evidence is not clear and that the 3.5 to 5 percent fee
may have been a design fee. Therefore, the Tribuna will not disturb the respondent’s determination to
include this 3.5 to 5 percent FOB factory cost fee for the purpose of cdculating the vaue for duty of the
Enzo Angiolini shoes.

In conclusion, the Tribund finds that the 13 percent FOB factory cost fee paid by the appellant to
Jervin with respect to the Plaza Suite footwear transactions is a bona fide buying commission and is not
dutigble. With respect to the Enzo Angiolini footwear transactions, the Tribunal finds that the 10 percent

7. Supranoteb.
8. Supranoteb.
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FOB factory cost fee paid by the gppellant to Enzo is a bona fide buying commission and is not dutiable. As
for the remaining 3.5 to 5 percent FOB factory cost fee paid by the appellant to Enzo, the Tribund finds that
the respondent’ s determination should stand. Consequently, the appedl isalowed in part.
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