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IN THE MATTER OF a complaint filed by Thomson-CSF
Systems Canada Inc. under subsection 30.11(1) of the Canadian
International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47,

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

STATEMENT OF REASONS

On May 30, 2000, Thomson-CSF Systems Canada Inc. (Thomson) filed a complaint with the
Canadian International Trade Tribund (the Tribuna) under subsection 30.11(1) of the Canadian
International Trade Tribunal Act' concerning the procurement (Solicitation No. F7018-9-0073/A) by the
Department of Public Works and Government Services (the Department) of a Very High Frequency Digita
Sdlective Cdling (VHF DSC)/Global Maritime Distress and Safety System (GMDSS)? for Canada,
including the “requirements for engineering, provison, indalation assgtance, testing, training and
documentation”, on behaf of the Canadian Coast Guard (CCG), a congtituent of the Department of
Fisheries& Oceans.

Thomson alleged that the Department failed to conduct this procurement in accordance with the
provisions of the Agreement on Internal Trade? in that it did not properly apply the reguirements of
aticle4.17, “Equipment Redundancy”, of the Technical and Operationa Specification (the Specification)
contained in the Request for Proposal (RFP), as clarified during the bidding period. Assuch, Thomson
aleged that the Department improperly determined that its first proposal failed to meet the requirements of
thisarticle, while, on the other hand, concluding, in error, that Oerlikon Aerospace Inc. (Oerlikon) met them.
Thomson further aleged that the Department aso erred in concluding that the product offered in its second
proposa was not an off-the-shelf, field-proven product. In addition, Thomson alleged that the Department
improperly concluded that Oerlikon had experience in “Imila’” GMDSS projects, as was required by
the RFP.

Thomson requested, as a remedy, that the contract awarded to Oerlikon be cancelled and that a new
solicitation be conducted.

On June 6, 2000, the Tribuna informed the parties that the complaint had been accepted for inquiry,
as it met the requirements of subsection 30.11(2) of the CITT Act and the conditions set out in
subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations* The
Tribuna informed the parties that Oerlikon and BAE Systems Canada Inc. (BAE) had been granted
intervener gtatus in the matter on June 19 and July 6, 2000, respectively. On July 17, 2000, the Department
filed a Government Ingtitution Report (GIR) with the Tribuna in accordance with rule 103 of the Canadian

R.S.C. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].

This system dlows the Canadian Coast Guard to maintain a maritime distress wetch utilizing its chain of radio
dations.

3. Assgned a Ottawa, Ontario, on July 18, 1994 [hereinafter AIT].

4. S.0.R./93-602 [hereinafter Regulationg].
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International Trade Tribunal Rules.> On July 27, 2000, Oerlikon filed comments on the complaint with the
Tribund. That same day, Thomson and BAE filed comments on the GIR with the Tribuna. Both Thomson
and BAE's comments were accompanied by affidavits signed by communications systems specidists. On
August 4, 2000, the Tribund requested that the Department clarify certain aspects of the GIR. On
August 11, 2000, the Department provided the clarifications requested. On August 18, 2000, Thomson sent
comments on the additiond information to the Tribund and, on August 23, 2000, filed additiond
comments.

Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribuna decided that a hearing was not required and digposed of the complaint on the basis of the
information on the record.

PROCUREMENT PROCESS

On September 15, 1999, the CCG sent a requigtion to the Department for the procurement of a
VHF DSC/GMDSS. A Notice of Proposed Procurement (NPP) for the requirement was posted on Canada' s
Electronic Tendering Service (MERX) on November 12, 1999. Three bid extensions were granted during
the four-month solicitation period. During that period, eight amendments to the RFP were issued, addressing
95 questions from potential suppliers.

Thefollowing articles are relevant to this matter.

Article 7 of the RFP reads, in part:

The Contractor is to provide the overdl requirements for engineering, provison, ingalation
assigtance, testing, training and documentation for a Very High Frequency Digita Selective Cdling
(VHF DSC) Globd Maritime Distress and Safety Systemn (GMDSS) for Canada.

Article 20 of the RFP reads, in part:

The Contractor shdl ddliver al items as specified in the Statement of Work for aVHF Digitd Sdective
Cdling Sysem for the Canadian Coast Guard (SOW-001) Version EO2 dated 15 October 1999.

Article 36 of the RFP indicates. “To be considered responsive, a bid must meet al of the mandatory
requirements of this solicitation. Bids not meeting dl of the mandatory requirements will be given no further
condderation”.

Article 37 of the RFP provides that “[t]he bidder’s proposa will be evauated as per Indtructions to
Biddersfor the VHFDSC System for the Canadian Coast Version EOL”.

Article 2.8 of the “Ingtructions to Bidders’ reads, in part: “The Crown reserves the right to ask for
demongtrations of any equipment described by the Bidder as* off the shelf’, field proven”.

Article 2.11 of the “Ingructions to Bidders’ provides that the bidder shdl include “[€]xamples of
smilar projects that have been successfully completed by the Bidder esewhere, including such items as
project management techniques used, delays experienced, and cost escaations. Consideration will be given
to Bidders who have successfully completed similar supply and ingtallation projects’.

5. SO.R/91-499.
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Article 3.1 of the “Indructions to Bidders’ reads, in part: “The proposas will first be reviewed to
verify compliance on al mandatory requirements (mandatory requirement are identified by the word
“shall”) and appear in the Technical and Operationa Specification and the Statement of Work”.

Article 1.1 of the Specification reads, in part:
The system to be procured isreferred to asthe “ DSC system” or “ systemn” within this document.

The work required of the Contractor to develop, produce and implement the system is identified
within the Statement of Work (SOW) for the DSC system. Equipment, materid and services to be
supplied by the Contractor and those to be furnished by the Crown are dso identified within the
Statement of Work.

This is not a developmental system specification. Only off-the-shelf, field proven systems, or
integration of off-the-shelf, field proven systems, shall be acceptable.

Article 1.3 of the Specification reads, in part: “The equipment shall be ingaled at MCTS [Marine
Communications and Traffic Services] Centres and their remote radio Stes aslisted in Annex D and detailed
in Annex C. At each of the Centres there shall be two completely independent operator workstations, acting
as main and standby. To achieve high availability, the Contractor shall supply dud transceivers tuned to
channd 70 at the remote Sites. Modems and associated equipment shall aso be provided in dua redundant
configuration. They shall be configured to work with communications equipment which may be available
asdetailed in ANNEX C”.

Article 2.8 of the Specification reads, in part:

All hardware parts and components shall be commerciadly available. The use of proprietary software
or hardware should be minimized. Software shall be documented according to SOW 001
Section 9.7.

In order to keep the system costs down the Contractor should utilize, to the greatest extent possible
commercid “off the shelf” equipment.

Commercid-off-the-shelf (COTS) items shall not be used beyond their published specification.

Article 4.7 of the Specification reads:

Both main and standby DSC Radio Modems shall have the optiona capability of contralling both
the main or standby transmitter, and antenna switching shal be automatic. The main/standby control
from the workgtations shall be monitored and the Press To Tak (PTT) shall be controlled. When
channd 70 isin usg, the transmission shall hold off PTT until channd 70isidle.

Article 4.17 of the Specification reads.

The System design shall have sufficient built in redundancy to adlow remote reconfiguration in the
event of atranamitter or receiver failure. In addition:

a) Thefailure of any single component shall not cause failure to the entire system; and
b) Thefalure of any single component shall not cause the interface to any radio stetofail.

Thefollowing questions and answers are relevant to this matter.

Quedion8:  Figure 1 of the specification implies that the main standby switch will only dlow the
signal from the sdlected receiver/DSC modem to be relayed to the MCTS rather than
the two dgnds from both the main and standby receivers. Is this the correct
interpretation?
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Answer 8: No. The combined signds from both receivers will be sent via the communications
path to the MCTS centre.

Quedtion33: Ref Solicitation Amendment 001, Q& A 8

The government response to the question on Figure 1 was that the combined sgnals
from both receivers will be sent to the MCTS centre. In this case, what is the
function of the Main/Standby switch shown at the Remote Sitesin Figure 1?

Answer 33:  Figureoneisafunctiond block diagram only. The main/standby switch in whatever
form will or will not be used depending on the configuration of the Contractor’'s
solution.

Quedion34:  Ref SPEC-001, Annex D, Figure 1

Remote sites serviced by landlines are shown with separate VHF receiver and
trangmitters and separate Rx and Tx antennas. What is the rationae for using this
architecture rather than using VHF Tx/Rx radios as at the other remote Stes? Are dl
remote Stes serviced by landlines to have this architecture? Can VHF Tx/Rx radios
be proposed as shown at the other remote sites in Figure 1 with a single Tx/Rx
Antenna?

Answer 34:  Again, Figure one is a functiona block diagram only. The different configurations
depicted are just samples of what different Contractors may propose. For example,
the remote site configurations could dl/some be as shown in the top illugtrations, or
dl/some as shown in any of the other illustrations, or different atogether. One
supplier of VHFDSC systems uses the configuration shown in the bottom illustration
(separate tx and rx antennas) in order to sample the transmitted signd for hedth
purposes.

Quedion68: SOW para4.5.5.2 Training
2™ aticle“ After CCG deliverstwo systems. ... as detailed in section 7

By “systems’ does CCG mean MCTS ingdlations or remote sites or combination
thereof. There is an apparent conflict of terminology a various points in the
documentation with regard to the term system. Please confirm what is intended by
the term.

Answer 68:  Inthiscase, CCG will trangport two MCTS Centre equipment suites dong with their
remote Stes' equipment to the training Site. In other parts of the documentetion, the
term system should be taken in context since the [overdl] systems are made up of
other “systemns’. One exception isthe Laurentian Region where only one system will
be used.

Six proposals were received from five bidders, including two proposals from Thomson. Thomson's
first proposa was based on DSC equipment from Secmat NT (the first proposal). The second proposa was
based on DSC equipment from Thrane & Thrane (the second proposal).

According to the GIR, the technica proposals were submitted to the CCG for technica evauation
purposes. Over a two-week period, a team of five operational and technical persons from the regions and
headquarters of the CCG, with the assstance of one officer from the Department, evaluated the bids
following the RFP guiddines.

Two proposals were found to be fully compliant, including Oerlikon's proposal. Four proposas
were found to be non-compliant with the mandatory requirements of the solicitation documents, including
Thomson' sfirst and second proposals.
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Thomson's firgt proposa was found to be non-compliant for falling to meet the mandatory
requirements set out in articles 4.7 and 4.17 of the Specification. Thomson's second proposal was aso
found to be non-compliant, as it included software being developed, and not commercialy available, a the
time of bid closing.

On May 4, 2000, the contract was awarded to Oerlikon, the supplier that offered the highest ratio of
technical and management rated points to price. On May 8, 2000, letters of regret were sent to dl other
bidders. On the same day, arequest for a debriefing was received from Thomson. The debriefing took place
on May 16, 2000, at which time Thomson wasinformed of the strengths and weaknesses of its proposals.

POSITION OF PARTIES
Department’sPosition

In response to Thomson's allegation that answers to questions 8, 33 and 34, which condtitute parts
of the solicitation amendments, “relaxed the origind RFP requirement that there be no single point of
falure’ in the equipment to be supplied by the contractor, the Department submitted that the amendmentsto
the solicitation did not modify the requirement for redundancy in the contractor-furnished equipment under
aticle 4.17 of the Specification. These questions, the Department submitted, were not directed at the
redundancy requirement in article 4.17. Rather, they were seeking clarification of the functional block
diagram illugtrated in Figure 1 of Appendix D to the Specification. The role of functiona diagrams, the
Department argued, is merdly to illugtrate the functions that must be performed by the VHS DSC system,
without offering the technical means by which those functions are achieved.

The Department further submitted that, pursuant to article 4.17 of the Specification, only the
equipment to be supplied by the contractor required sufficient redundancy to avoid a single point of failure.
In this context, the Department added that the question whether the entire VHF DSC system, including the
government-furnished components of the GMDSS, includes a single point of failure was not relevant to the
redundancy requirement imposed on contractor-furnished equipment in the Specification.

The Department further submitted that a description of the equipment listed in Annex C of the
Specification, under the heading “ Site Mux Data Port”, shows that the contractor-furnished equipment must
interface with a single data port on the CCG-furnished equipment. This is confirmed by answer to
question 8 and is noted in Thomson's complaint. The Department submitted that the requirement a
article 4.17 of the Specification had to be interpreted in harmony with the above requirement.

The Department argued that the fact that Thomson could not design a system to satisfy the technical
specification of the solicitation did not mean that such a system was technicaly impossible. It Smply meant
that the sysem design used by Thomson, in its first proposd, did not meet those requirements. The
Department asserted that, contrary to Thomson's alegation, the Specification did not limit bidders to usng
smple“Exclusive Or” arrangements, asillustrated on page 3 of the complaint. For example, the Department
submitted that Thomson could have used “intelligent switches’, e.g. routers, and, in fact, Thomson proposed
such asolution in its second proposd. The Department further acknowledged that “a properly designed and
configured router-based architecture would have satisfied the redundancy requirements of Article 4.17 of
the Specifications’.

The Department indicated that Thomson's first proposa was declared non-responsive because it
faled to meet two mandatory requirements contained in articles 4.7 and 4.17 of the Specification. The
Department asserted that Thomson's first proposa falled to provide the mandatory automatic
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cross-switching between the DSC modems and the transmitters, as required by aticle 4.7. In fact, the
Department submitted, when asked to dlarify its proposa on this point, Thomson indicated that the
requirement was satisfied by pulling the connecting cable from one modem and plugging it into the other
modem. The Department added, with respect to Thomson's explanation, that the solution that it proposed in
respect of article 4.7 was conditioned by the redundancy requirements of article 4.17, that a properly
integrated “fail-safe switching syssem” would have avoided this conundrum. In fact, the Department noted
that, in its second proposal, Thomson used such an approach with equipment from a different manufacturer.
In light of the above, the Department submitted that it was justified to declare Thomson's first proposd
non-compliant for failing to meet the mandatory requirements of either article 4.7 or article 4.17.

With respect to Thomson's second proposal, the Department submitted that it was declared
non-compliant becauise, contrary to the provisions of article 1.1 of the Specification, it proposed to use a
non-commercially available, off-the-shelf software. In fact, the Department submitted that Thomson
proposed to use software that was gill being developed and unavailable at the time of bid closing. The
Department, citing the Supreme Court of Canada® and referring to Article 1015(4)(a) of the North American
Free Trade Agreement,” argued that the conditions of article 1.1 had to be met by bidders as of the time of
bid closng.

With respect to the requirement that bidders possess experience with and personnd versed in
“dmilar” projects, the Department submitted that the solicitation documents did not impose, as a mandatory
or “qudification” requirement, that bidders have experience with identical projects, as argued by Thomson.
Rather, the Department submitted, management information and a bidder’ s experience with Smilar projects
were part of the rated requirements of the RFP. Bidders that could demonstrate better management of and
experience with smilar projects were awarded a higher score for these aspects of their proposals. Although
article 2.11 of the “Ingtructions to Bidders’ made it mandatory for bidders to submit information on smilar
projects, the RFP did not make the evauation of that information a mandatory criterion of the RFP. The
Department submitted that no bidder’s proposal could be disquaified on this bass, as there was no
minimum point requirement set out in the RFP for this evauation factor. In the circumstances, wesker
proposas on this point merely scored fewer points, thus affecting the bidder’ s chances to be successful.

The Department asked for its complaint costs and, in the dternative, reserved the right to make
further submissons with respect to the award of costsin this matter.

In answering the Tribund’s request for clarifications, the Department submitted that the word
“system”, as used in article 4.17 of the Specification, must be interpreted with reference to article1.1.
Article 1.1 provides that the system to be procured, i.e. the equipment to be supplied by the contractor, is
cdled the “system” within the Specification. As article 4.17 provides that the “system” must have built-in
redundancy, the Department submitted that this provision requires only that the equipment to be supplied by
the contractor have built-in redundancy. The Department added that the Specification was specificaly
written this way 0 that, in the event that international agreements required upgrades to Canadd's VHF
DSC/GMDSS, the only upgrades required would be to the existing CCG infrastructure.

6. TheQueen (Ont.) v. Ron Engineering, [1981] 1SCR. 111 a 121.
7.  321.L.M. 289 (entered into force 1 January 1994).
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With respect to the issue of the “availability of COTS software a the time of bid closng”, the
Department submitted, citing the Tribunal’s determinations in File Nos. PR-96-0218 and PR-95-001,° that
the compliance of a proposal to the mandatory requirements of the solicitation documents must be
determined at the time of bid closing. Therefore, the Department submitted, because the software proposed
in Thomson's second proposa required further development at the time of bid closing, it did not meet the
mandatory requirement for COTS software. Furthermore, the Department submitted that pursuant to
article 2.8 of the “Ingructions to Bidders’, for the software in Thomson's second proposal to be properly
demondtrated, it had to be fully functiond and require no further development a the time of bid closing.
Similarly, the Department argued that article 3.3 of the Specification imposed, as a mandatory requirement,
that the proposed software be capable of performing severa functions, which requirement, according to the
Department, pursuant to the Tribunal’ s determinations in Mechron and London Photocopy, had to be met at
the time of bid closng.

Finaly, the Department provided a detailed diagram of the proposed systemsin Oerlikon’s proposd
and in Thomson's first proposa and explained why the former met the requirements of article 4.17 of the
Specification, while the latter did not.

Oerlikon’s Postion

Oerlikon submitted that the CCG requirement that the system provided by the contractor contain no
single point of failure (often referred to as a redundant system) is a clear requirement of the RFP which is
legitimate and attainable. Specificaly, Oerlikon submitted that article 4.17 of the Specification is clear and
that the CCG's answers to questions 8, 33 and 34 in no way modified this requirement. The answers
provided clarification only. Oerlikon further submitted that Thomson was aware that the requirement
remained unchanged and chose, perhaps for price consderations, not to clarify its proposa in line with this
requirement.

Oerlikon added that, consdering the importance and purpose of the GMDSS, the redundancy
requirement is legitimate. Noting that, by providing a single point of interface, it may be tha the
Government Furnished Equipment (GFE) is not a redundant component, Oerlikon submitted that the
redundancy status of the GFE is immateria to whether the system provided by the contractor meets the
redundancy requirement. In addition, Oerlikon submitted that the requirement is attainable with a smple
and generic intelligent switching configuration, such asthe one that it offered in its proposal.

With respect to the COTS issue, Oerlikon submitted that the RFP was clear and required that the
proposed software be field-proven. In this context, Oerlikon submitted, the CCG and the Department were
within their right to declare the converted software package offered by Thomson non-compliant and, absent
a violation of the AIT, the Tribuna does not have the jurisdiction to go behind the CCG's and the
Department’ s decisons on this point.

With respect to the question of the demongtration of “smilar” experience, Oerlikon argued that it
has demongtrated to the Department and CCG's satisfaction that it possesses such experience and that it is
not within the Tribund’s jurisdiction to reevauate Oerlikon's proposa. Furthermore, Oerlikon submitted
that Thomson's interpretation of the term “smilar” to mean “identicd” is totaly without merit. Such
interpretation, Oerlikon submitted, would be trade redtrictive and would violate the terms of the AIT. In any

8.  London Photocopy (7 February 1997).
9. Mechron Energy (18 August 1995) [hereinafter Mechron).
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event, Oerlikon concluded, the regquirement to demondrate Smilar experience is not a mandatory
requirement; rather, itisarated criterion.

Thomson’s Position

Thomson submitted that the solicitation breached Article 506(6) of the AIT, in that it contained a
requirement impossible to achieve or, dternatively, that the requirements of the RFP were modified,
ambiguous or made ambiguous by the Department and that it was improper to disqualify Thomson's
proposa on thisbasis.

Thomson submitted that article 4.17 of the Specification imposes three mandatory requirements,
namely: (1) built-in redundancy; (2) no failure of the entire sysem caused by the falure of a single
component; and (3) no falure of the interface to any single radio ste caused by the failure of any single
component. This combination of requirements, Thomson submitted, is impossible to achieve, particularly
conddering the requirement that the bidder’'s proposed sysem must interface with a sngle
customer-supplied (the RS-232'°) port.

Thomson did not dispute, as was asserted by the Department, that, generally speaking, it would be
possible to interface with asingle data port by using intelligent switches, however, thisis not possible where
the single data port is an RS-232 interface, as is the present case. Thomson submitted that the Department,
in the GIR, addressed the issue of redundancy only in a generd manner, not specificaly within the context
of an RS-232 interface, and, therefore, has provided no evidence to support the claim that the redundancy
requirement of the RFP was possible to fulfil.

Furthermore, Thomson submitted that the Department’s responses to questions 8, 33 and 34, in
combination with the technical impossibility of meeting such specifications, dtered the RFP by modifying
the requirement or introducing an ambiguity as to the mandatory nature of the requirements contained in
article 4.17 of the Specification. Thomson added that its interpretation of the Department’ s responses to the
above-mentioned questions was reasonable in the circumstances and that, therefore, its proposa should not
have been disqualified on that basis.

With respect to the requirements in article 4.7 of the Specification, Thomson submitted that it
designed the system in both of its proposals to best meet the requirements of high reliability for the system
and, to the grestest extent possble, to comply with the redundancy and no single point of falure
requirements. Thomson submitted thet it is, therefore, improper to rule as non-compliant a transmitter
control system that achieves the overal functiona requirements of transmitter control and maximum system
reliability, on the basis that such transmitter requirements are incons stent with the requirement for no single
point of failure. Thomson submitted, in respect of article 4.7 that the transmitter control festure is not
congtrained by the CCG-impaosed requirement to interface to a single RS-232 communications device. It is,
however, dependent on the interfaces with the hardware around which the overal system is designed.

Thomson submitted that the RFP, as amended by the questions and answers during the bidding
process, required that two modems be incorporated into the GMDSS as main and standby and that the
GMDSS interface to a Sngle customer-supplied RS-232 port from only one modem at atime. As set out

10. TheRS232isan industry standard that relates to data communications, whereby information is tranamitted from
one device (the transmitter) to another device (the receiver). The RS-232 is a single-ended, point-to-point data
tranamission system, which is cgpable only of receiving data via a single wire and cannot receive signals from
more than one source at atime. See Thomson's comments on the GIR at para. 15.
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above, Thomson submitted, this requirement would require a switching device, combiner or multiplexer,
any of which would condtitute a sngle point of failure for the GMDSS, even if redundant devices were
proposed. In this context, Thomson submitted that the Department’s request for clarification (question 14)
and Thomson's answer thereto should reasonably be interpreted to demonstrate that the Department did not
fully comprehend the inconsistencies in the requirements of the RFP at the time of reviewing the bids. The
Department indeed failed to understand that the addition of a second multiplexer (also caled TDM Mux)
and a switch only move the single point of failure from the multiplexer to the switch. Thomson argued that
it is technicaly impossible for the GMDSS proposed by Oerlikon to have been in compliance with al the
mandatory requirements of the RFP, particularly that of the sngle RS-232 interface port/no single point of
failure.

With respect to the COTS issue, Thomson submitted that the requirement that proposals include
COTS equipment was inconsgtently referenced in the RFP and throughout the questions/answers as
sometimes being mandatory and other times desirable and that, on this basis, it was reasonable for Thomson
to interpret the requirement as desirable. Thomson noted that the software to be ported to Windows NT, and
for which its second proposa was rgjected, is currently in operation in about 40 countries around the world,
representing about 40 percent of the world market. Furthermore, Thomson submitted that “ devel opment”
contemplates anadysis and design changes to a product. Merely changing the platform on which a software
product operates does not, Thomson argued, condtitute development, since it makes no change to the
functiondity of the software itsdf. It is merdy adaptation to address the customer’s hogt platform
preferences and is a common occurrence in the software industry.

With respect to the experience requirements at articles 2.10 and 2.11 of the RFP, Thomson
contended that bidders, without the experience referred to in the said articles, should not have been
conddered for award. Indeed, Thomson submitted, the term “sSmilar” taken literally means “having
characterigtics in common; drictly comparable; dike in substance or essentials; not differing in shape, but
only in sze or postion; the possibility of being mistaken for each other; and a marked likeness’
Therefore, Thomson, submitted bidders without experience in the implementation of a GMDSS would be

unable to meet the mandatory requirement to provide demonstrated experience and résumés of personne
possessing such experience.

In its comments on the public verson of the additiona information, Thomson submitted that the
Department has failed again to reconcile the requirement in article 4.17 of the Specification for no sngle
point of failure to exigt within the system to be procured from the contractor. Thomson argued that thisis the
requirement which is technically impossible to meet. With respect to the COTS issue, Thomson submitted
that the Department has failed to identify any article or item of the RFP which required COTS software to
be available at the time of bid closing. Moreover, Thomson submitted that the Department’s justification
based on previous Tribuna decisons is untenable. To accept this submission, Thomson argued, would
create an unreasonable obligation for contractors to obtain legd opinions as to the compliance of their bids
with previous jurigprudence prior to submissions for evauation. Thomson reiterated that, in any event, the
software that it proposed met the requirements of the RFP at the time of bid closing.

With respect to the Tribund’s third question, Thomson submitted that the Department’ s response
was non-responsive to the Tribuna’ s request for clarification, Snce it offered no assistance over and above
the information aready provided by Oerlikon in its proposa. Thomson made submissions on Oerlikon's
proposal by identifying and describing asingle point of failurein its proposed system.

11. SeeThomson's commentson the GIR at para.72.
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Initsfina comments of August 23, 2000, Thomson referred the Tribuna to articles 40 to 42 of its
comments on the GIR with respect to why its first proposal did not meet the requirements of article 4.17 of
the Specification. Thomson further submitted that the Department had failed to prove that a system was or
could have been proposed which would satisfy al the requirements of the RFP, particularly the requirement
for no single point of failure.

BAE’sPosition

BAE indicated that it fully supports Thomson's complaint, particularly in relation to its submisson
that the requirements of the RFP were technically impossible to meet. BAE submitted that the inclusion of
two separate channds into the CCG multiplexing equipment was the only architecture which could be
compliant with the requirements of articles 1.3 and 4.17 of the Specification, because the point a which the
switchover of the two redundant systems to a common multiplexer feed occurs would become a safety
critical sngle point of failure. In addition, the ongoing connection to the multiplexer would also condtitute a
single point of failure. BAE submitted that, in the aircraft industry, only end-to-end dua redundant systems
are deemed able to meet the safety requirement of no single point of failure. BAE supported Thomson's
contention that the Department amended the mandatory nature of the requirements in article 4.17 of the
Specification in its answer to question 34. Indeed, BAE submitted, the Department’ s answer to question 34
could only have been interpreted as implying a willingness to accept dternative configurations, which
would not meet the requirement to provide asingle line into the government interface.

In summary, BAE fully supported Thomson's contentions that the solicitation requirements were
unclear and flawed by technicd impossibility, that the bids submitted in response to the RFP were
improperly evaduated and that the contract should be cancdled and the requirement re-opened for
procuremen.

TRIBUNAL’SDECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribuna limit its
condderation to the subject matter of the complaint. Furthermore, at the concluson of the inquiry, the
Tribund must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
Regulations further provides, in part, that the Tribunal isrequired to determine whether the procurement was
conducted in accordance with the provisons of the AIT.

Article 506(6) of the AIT provides, in part, that “[t]he tender documents shadl clearly identify the
requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of
weighting and evauating the criteria’.

The Tribuna will decide whether certain provisons of the RFP and clarification answers relating
thereto clearly identified the requirements of the procurement; whether, in respect of those provisons, they
were clearly identified as mandatory or desirable in the solicitation documents; and whether, in evauating
Thomson's first and second proposds and Oerlikon's proposa in response to this solicitation, the
Department and the CCG conformed to the rules set out in the RFP and related documents.

The Tribunal notes that article 36 of the RFP clearly indicated that, to be deemed responsive and to
be considered for award, proposals had to meet dl the mandatory requirements of the RFP. The Tribund is
dso satisfied that, to be responsive, proposas had to meet the requirements of article 4.17 of the
Specification, particularly in light of the answers that the Department provided to questions 8, 33 and 34.
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Thomson aleged that, in the circumstances of this case, the Department’ s answers to questions 8, 33 and 34
must, of necessity, be interpreted as a relaxation of the requirements in article 4.17; otherwise, a technica
impossibility emerges. The Department disputes this alegation, submitting that the above-mentioned
answers clarified the purpose of the functional block diagramsin Appendix D to the RFP.

The Tribund finds that the answers to questions 8, 33 and 34 did not relax the provisons of
article 4.17 of the Specification, which required that: (1) the system design proposed by potentid suppliers
have sufficient built-in redundancy and have no single point of falure; and (2) thet the failure of any single
component not cause the interface to any radio ste to fail. The Tribund is satisfied that the Department’s
answers to question 8 and, in particular, to questions 33 and 34 clarified that the functional block diagrams
were meant to convey to potentia suppliers the CCG's requirements, without prescribing any particular or
specific gpproach or solution to meeting such requirements. In the Tribund’s opinion, these answers, in no
way, addressed the contents of the statement of requirement proper.

Thomson further aleged that the technica impossbility referred to in its complaint lies
fundamentally in the requirement that the systems proposed by bidders must interface with a single
customer-supplied RS-232 port. For its part, the Department asserted that this fact is irrdlevant, as only the
equipment to be supplied by the contractor must have built-in redundancy and no single point of failure. The
Department based this contention on article 1.1 of the Specification, which defines the word “system” for
purposes of the Specification, including article 4.17, as meaning “the system to be procured”, as opposed to
the GMDSS in its entirety, which comprises contractor-provided equipment and GFE. Because the RS-232
is part of the GFE, the fact that it may condtitute asingle point of failure isirrelevant to deciding whether the
systems proposed by bidders meet the requirements of article 4.17.

The Tribuna finds that the word “system” in the context of article 4.17 of the Specification means
the system to be provided by the contractor and does not include or extend to the GFE. The Tribuna notes
that the Department’ s answer to question 68, which forms part of the solicitation documents, indicated that,
generdly, “the term system should be taken in context”. In the Tribund’s opinion, the most relevant
definition of the term “system” in the context of article 4.17 of the Specification is found at article 1.1,
which reads, in part: “The system to be procured is referred to as the ‘DSC system’ or ‘system’ within this
[Specification]” [emphasis added]. The Tribund, therefore, concludes that the term “system”, as used in
aticle 4.17, refers only to the system to be procured, not to the GFE which, by definition, has dready been
procured and isin the CCG' s possession.

Having determined that the Department did not relax the requirements in article 4.17 of the
Specification through the question and answer process and having aso determined that the requirementsin
article 4.17 extend only to the system to be provided by the contractor, which does not include the RS-232
port, the Tribuna concludes that Thomson has not established that the requirements of article4.17 were
technically impossble to achieve. Therefore, the Tribund finds that the Department acted in accordance
with the AIT when it disquaified Thomson's first proposal for faling to meet the requirements of
aticle4.17. The Depatment and the CCG found that the solution proposed by Thomson, in its first
proposa, could not achieve remote reconfiguration in the event of failure of atransmitter or receiver. In any
event, this point need not be belaboured, since Thomson's complaint rests on the very proposition that the
Specification wasimpossible to achieve.

The Tribund, in the absence of the technical impossibility aleged by Thomson, also finds that there
is no basis to Thomson's complaint that the Department and the CCG improperly qualified Oerlikon's
proposa. The aleged technical impossibility advanced by Thomson was clearly based on the requirement to
interface with the sngle government-furnished RS-232 port which, of necessity, created a single point of



Canadian I nternational Trade Tribunal -12- PR-2000-010

falurein the system, as this term was construed by Thomson. In the Tribund’s opinion, the issue, however,
disappears when the term “system”, as it appears in article 4.17 of the Specification, is interpreted to mean
“the system provided by the Contractor” only, as the problematic RS-232 port falls outside the system being
procured.

With respect to Thomson's alegation that Oerlikon does not possess the required “smilar”
GMDSS experience or personnd with the required experience to qualify for this solicitation, the Tribund
finds that there is no merit to this alegation. In the Tribuna’s opinion, article 2.11 of the “Ingtructions to
Bidders’ makesit clear that congderation will be given to bidders that have successfully completed smilar
supply and ingalation projects, including such items as project management techniques used, delays
experienced and cost escadations. The provison is clearly not mandatory and, just as clearly, does not
require that bidders and proposed employees have experience in successfully completing “identical” supply
and ingallation projects. In the Tribuna’s opinion, Thomson has produced no evidence whatsoever to
support its contention that the only acceptable experience was that acquired in successfully completing
identicd GMDSS projects. Nor has Thomson produced evidence that failure of a supplier’s proposd to
mest this requirement or to propose personnd meeting this requirement would necessarily result in anything
more than such a proposad obtaining a score of zero againg this requirement. Although this could
sgnificantly compromise a bidder's chances to be successful, this would not render its proposa
non-compliant or non-responsive to the requirements of the RFP.

The Tribunad must findly address Thomson's dlegation that its second proposal was improperly
declared non-responsive for failing to propose an off-the-shdf, field-proven system. Although Thomson
indicated, in its submission, that the Department was incapable of citing any provison of the RFP requiring
that the system proposed be “ COTS as of the time of bid closing”, this argument was not made by Thomson
in its complaint. Rather, Thomson argued that the system that it proposed in its second proposa was not
developmentdl in nature, as the functiondity of the system that it proposed existed in DOS,*? and was in use
in some 40 different countries and represented about 40 percent of the market for such systems as of the
time of bid closng. All that was required, Thomson submitted, was a mere adaptation to addressthe CCG's
host platform preferences that required porting to Windows NT.

With regards to its second proposa, Thomson has argued that the system that it proposed is not a
developmenta system, in that the functionality of the system dready existed in DOS and required only
adaptation to run on Windows NT. However, whét is clear to the Tribuna is that Thomson never asserted
that the system that it proposed, in its second proposal, was an off-the-shelf system. Rather, it argued that the
system was off-the-shelf and field-proven in DOS and merdly had to be adapted to be available to run on
Windows NT. In the Tribuna’s opinion, because Thomson never represented that the system that it
proposed, in its second proposal, was off-the-shelf and because, using the very words of Thomson, it
required “adaptation”, it was reasonable for the Department to conclude that it was not an off-the-shdf,
field—proven, commercidly available system.

Thomson further dleged that the requirement that the equipment and software proposed by bidders
be COTS was inconsstently referenced in the RFP and through the question and answer process sometimes
as being mandatory and at other times as being desirable and that, on thisbasis, it was reasonable to interpret
the requirement as desirable. Article 2.8 of the Specification required contractors to utilize, to the grestest
extent possible, commercia “off-the-shelf” equipment. This, Thomson aleged, introduced some ambiguity
as to whether the requirement was mandatory. On the other hand, the requirement that the proposed system
be an off-the-shelf, fied-proven system or integrate an off-the-shelf, field-proven system was sated in

12. Disk Operding System.
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atice 1.1 of the Specification as follows: “This is not a devdopmenta system specification. Only
off-the-shelf, fild proven systems, or integration of off-the-shelf, field proven systems shall be acceptable”’
[emphasis added]. The word “shdl” isin boldface and italics in the article and, according to the provision of
aticle 3.1 of the " Ingtructions to Bidders’, this denotes a mandatory requirement. In the Tribund’s opinion,
the requirement that the proposed system/software not be of the developmenta type was clearly Stated as a
mandatory requirement of the RFP. Furthermore, to the extent that an element of ambiguity, as perceived by
Thomson, exigted, in the Tribund’s opinion, the aleged ambiguity was immediately perceptible and
Thomson was not free to adopt a particular interpretation rendering a requirement of the RFP, obvioudy
identified as mandatory, inoperative without first seeking a clarification from the Department. For obvious
fairness and transparency reasons, bidders are not free to make such decisons unilaterally without the other
bidders knowledge and without the Department’ s consent.

The Tribunad is aso satisfied that the requirement that the system proposed by bidders be
“off-the-shdf, field proven” had to be met as of the time of bid closing. Although this could have been
expressed more clearly in the solicitation documents, when read as a whole, the provisons of the RFP
support such an interpretation. In particular, in the Tribund’s opinion, article 2.8 of the “Ingtructions to
Bidders’ makesthis point clearly.

For the above reasons, the Tribuna finds that the Department acted properly when it declared
Thomson's second proposa non-respongive for failing to propose an off-the-shelf, field-proven system as of
the time of bid closng.

The Department requested, in the GIR, the opportunity to make further submissions with respect to
the award of costsin this matter. The Tribunal has decided that the circumstances of this case do not warrant
codts againgt Thomson.™® Therefore, submissions on this matter are not necessary, and no costs will be
awarded.

DETERMINATION OF THE TRIBUNAL

Inlight of the foregoing, the Tribuna determines that the procurement was conducted in accordance
with the provisons of the AIT and that, therefore, the complaint is not valid.

JamesA. Ogilvy
James A. Ogilvy
Presiding Member

13. FldliteIndustries, Addendum (7 August 1998), PR-97-045 (CITT).



