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Ottawa, Thursday, October 12, 2000

FileNo.: PR-2000-018

IN THE MATTER OF acomplaint filed by Xwave Solutions Inc.
under subsection 30.11(1) of the Canadian International Trade
Tribunal Act, R.S.C. 1985 (4th Supp.), C. 47,

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

STATEMENT OF REASONS

On June 28, 2000, Xwave Solutions Inc. (Xwave) filed acomplaint with the Canadian Internationa
Trade Tribunal (the Tribunal) under subsection 30.11(1) of the Canadian International Trade Tribunal Act*
concerning the procurement (Solicitation No. W8474-9-HC02/A) by the Department of Public Works and
Government Services (the Department) for the provision, ingtallation and support of a Security and Military
Police Information System (SAMPIS) that includes occurrence management and computer-aided dispatch
capabilitiesfor the Department of National Defence (DND).

Xwave dleged that the Department did not properly interpret the requirement of section3.3.1.1,
entitled “Current Field Ingtalations’, of the Statement of Work (SOW) rdlating to the fielding experience of
the OMS/CAD (Occurrence Management System/Computer-aided Dispatch) software. Xwave submitted
that, in this section, the expresson “OMS/CAD” should have been interpreted to mean: (1) OMS or CAD;
or (2) OMS andlor CAD. Xwave disagreed with the Department’s interpretation of the expresson
“OMS/CAD” as meaning an integrated OMS and CAD sysem. Xwave further submitted that the
Department’s interpretation would favour one specific product and tha this would be contrary to
Article 504(3) of the Agreament on Internal Trade.

Xwave requested, as a remedy, that, if a contract has been awarded, it be terminated, that its
proposa be deemed compliant and that it be awarded the contract. In the dternative, Xwave requested that a
new solicitation be ordered, directing that the expresson “OMS/CAD” therein be interpreted as meaning
“OMS or CAD” or “OMS and/or CAD”. In the further dternative, Xwave requested to be compensated by
an amount to be determined at alater date. Xwave aso requested its reasonable costs incurred in preparing a
response to the solicitation and for filing and pursuing this complaint.

On July 6, 2000, the Tribuna informed the parties that the complaint had been accepted for inquiry,
as it met the requirements of subsection 30.11(2) of the CITT Act and the conditions set out in
subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations® On
Augugt 1, 2000, the Department filed a Government Inditution Report (GIR) with the Tribund in
accordance with rule 103 of the Canadian International Trade Tribunal Rules* On August 16, 2000,
Xwave filed comments on the GIR with the Tribunal.

1. R.SC. 1985 (4th Supp.), c. 47 [hereinafter CITT Act].
2. Assigned a Ottawa, Ontario, on July 18, 1994 [hereinafter AIT].
3.  SO.R/93-602 [hereinafter Regulationg].
4. SO.R/91-499.
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Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribuna decided that a hearing was not required and digposed of the complaint on the basis of the
information on the record.

PROCUREMENT PROCESS

On August 2, 1999, the Department received advance notice of a request for the specification,
acquisition, fielding and operationd support of a commercid off-the-shelf (COTS) software system that
would include an OMS and, where practica for operationa control, a CAD system, in order to meet the
requirements of the Canadian Forces Provost Marshal.

On September 1, 1999, a formd requistion for an OMSCAD system was received by the
Department. A Notice of Proposed Procurement (NPP) and related Request for Proposal (RFP) were posted
on Canadd's Electronic Tendering Service (MERX) and in Government Business Opportunities on
December 10, 1999, with aclosng date of January 20, 2000. The NPP and the RFP indicated that the North
American Free Trade Agreement,” the AIT and the Agreement on Government Procurement® applied to this
solicitation.

The RFP, as amended, included the following:

PART |1 -PROPOSAL PREPARATION INSTRUCTIONSAND EVALUATION CRITERIA
C5 BID EVALUATION (M)

C52 ALL BIDDERS ARE HEREBY ADVISED THAT FAILURE TO PROVIDE
ALL OF THE INFORMATION REQUESTED, TO THE DEGREE SPECIFIED
AND IN THE MANNER INDICATED, SHALL RESULT IN THEIR
PROPOSAL BEING ASSESSED ASNON-COMPLIANT.

C.10. EVALUATION PROCESS

C.101 PHASE | — TECHNICAL EVALUATION; MANDATORY
CLAUSESARTICLES TERMSAND CONDITIONS

() In order to be condgdered technicdly compliant, Bidders must meet al
mandatory requirements contained in this RFP document, including any or all

Annexes and gppendices.
C.103 PHASE Il — BASIS OF SELECTION OF THE “BEST VALUE”
PROPOSAL

(1) Only compliant proposas meeting al mandatories of the RFP and its annexes
and appendices will be considered et this point.

Section 1.1 of the SOW, which is Annex A to the RFP, reads;

The purpose of this project is to specify, acquire, field, and operationdly support, a commercid
off-the-shef software system that provides the occurrence management cgpability, including
computer-aided dispatch, that meets the requirements of the Canadian Forces Provost Marshd.

Section 3.1 of the SOW reeds, in part:

SAMPIS is primarily a hardware/software acquisition project. The delivered solution shall be an
integrated commercid off-the-shelf (COTS) system.

5. 321.L.M. 289 (entered into force 1 January 1994) [hereinafter NAFTA].
6. 15 April 1994, online World Trade Organization <http:/Mmww.wto.org/english/docs ellegd_effind_ehtm>
[hereinafter AGP].
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Section 3.1.1 of the SOW reads, in part:

The SAMPIS project will ultimately provide a system with the following functiond
capabilities

b) An Occurrence Management System (OMS);

d) A Computer-Aided Dispatch (CAD) system integrated with the OMS.

Section 3.2.1.1 of the SOW reads, in part:
The Contractor shall:

a) Provide an exiging in-service COTS software package that mugt, as a minimum, include the
following capabilities:

» OMS (in accordance with the Requirements Specification — Appendix 7);

» CAD, integrated with OM S (in accordance with the Requirements Specification — Appendix 7).

Section 3.3.1.1 of the SOW reads.

Each bidder’s proposd shdl include documentary evidence that the OMS/CAD software has been
successfully fielded in at least three other police agencies, at least two of which are in Canada
Names, addresses and telephone numbers for at least three current Canadian/U.S. references, which
the PM [Project Manager] SAMPIS may contact during bid evauation, are to be included with the

proposd.

Section 3.3.1.2 of the SOW reads, in part:

For bidders that propose a system configuration that is based on the firg-time integration, in the
policing environment, of a collection of COTS components, the bidder shall provide experientiad
evidence of the bidder’ s system design and integration capability.

Section 3.3.3.4.1 of the SOW, on the OM S software, reads:

The programs supplied in the COTS package to perform the various requirements of the SAMPIS -
OMS must be able to demonsgtrate records of exhaudtive testing to ensure a high degree of reliability.
In addition, these programs must be independent of upgrades to the operating system and other
system software.

Section 3.3.3.5.1 of the SOW, on the CAD software, reads;

The programs supplied in the COTS package to perform the various requirements within the
SAMPIS- CAD must be able to demonstrate records of exhaugtive testing to ensure a high degree of
reliability. In addition, these programs must be independent of upgrades to the operating system and
other system software.

Section 3.4.4 of the SOW specifies the five project management stages to be employed to manage
the development of the SAMPIS and to track the deliverables as follows: Stage A, Prdiminary Design;
Stage B, Detailed Design; Stage C, Implementation and Integration; Stage D, System Acceptance Tet; and
StageE, In-Service.

By bid closing date of February 15, 2000, three proposas had been submitted by three bidders,
including one from Xwave. The Department and DND determined that the proposal submitted by Xwave
was non-respongive, asit failed to comply with the mandatory requirements of section 3.3.1.1 of the SOW.
The other two proposals received were deemed technicaly compliant. On June 14, 2000, a contract in the
amount of $7,211,493.98 was awvarded to MacDonald, Dettwiler and Associates Ltd., and the other bidders
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were natified. On June 20, 2000, a debriefing was held with Xwave to review its proposd. On June 28, 2000,
Xwavefiled this complaint with the Tribunal.

POSITION OF PARTIES
Department’sPosition

The Department submitted that, contrary to Xwave's dlegation, the OMS and CAD system were
not required to be found in a single integrated product. Rather, the fina product or “ddivered solution” had
to be an integrated COTS software system. This position, the Department submitted, is supported by the text
of sections 3.3.3.4.1, 3.3.3.5.1 and 3.3.1.2 of the SOW, requesting evidence of system design and integration
capability and experience, and by items 3 and 4 of Annex C to the RFP, allowing separate licence fees for
both the OM S and CAD software proposed.

Furthermore, the Department submitted that Xwave' s alegation that VVersaterm is the only software
system capable of meeting DND’ s requirement is based on an erroneous interpretation that the RFP required
bidders to propose a single system that integrated the OMS and CAD software. As the industry survey and
further work by DND revedled, severd manufacturers produce OMS or CAD software that is not integrated
with a counterpart CAD system or OM S and that apparently meets the COTS and other requirements of the
solicitation documents.

The Department submitted that, within the context of the SOW, the expresson “OMSCAD” is
properly interpreted to mean “OMS and CAD”. The Department noted that Xwave itsdf used this
interpretation in its proposa. Moreover, the Depatment submitted that Xwave was aware of the
requirement to provide examples of both its OMS and CAD software being successfully fielded in at least
three other police agencies. In fact, it provided a least 19 examples of current ingtalations of its CAD
software and three examples of current ingtalations of its OMS software. However, two of its OMS
examples did not meet the requirements of the SOW.

With respect to Xwave's dlegation that the expresson “OMS/CAD” is properly interpreted as
“OMS or CAD” or “OMS and/or CAD”, the Department submitted that, under these interpretations, the
requirement for a bidder to provide “documentary evidence that the OMS/CAD software has been
successfully fielded in at least three other police agencies’ may be satisfied without any evidence that the
OMS has been successfully fielded in at least three other police agencies and that the OMS is a COTS
product. The Department argued that thisinterpretation is Smply not reasonable.

The Department added that Xwave bore the onus of ensuring that its proposal was compliant with
the mandatory requirements of the RFP. As wdll, it bore the responsibility of seeking clarification of any
aleged ambiguity with respect to the meaning of section 3.3.1.1 of the SOW. The Department argued that,
as Xwave is dleging that the expresson “OMS/CAD” in section 3.3.1.1 isincons stent with every other use
of the expression in the solicitation documents, such an aleged inconsistency should have been brought to
the attention of the contracting officer. The Department observed that, athough 105 questions were raised
by bidders and were answered by the Department and DND during bid preparation, no bidder sought
clarification on the meaning of “OMSCAD”. As wdll, dl bidders, including Xwave, provided the three
examples requested a section 3.3.1.1. However, only one of the examples provided by Xwave complied
with the requirements of the SOW.

Given the circumstances of this case, the Department requested its complaint costs.
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Xwave sPosition

Xwave submitted that its position, i.e. that the Department required evidence of successful fielding
of asngle system integrating an OMS and a CAD system, comes from documents produced by DND and
the Department at the debriefing of June 20, 2000. Those documents emphasized that the prior fieding
references that Xwave put forward in its proposa did not document an integrated CAD system.

Xwave firmly mantained that Versaerm is the only product which meets the technica
specifications and the fielding requirements of section 3.3.1.1 of the SOW, as dlegedly interpreted by the
Department (i.e. two successfully fielded integrated OMS and CAD system in Canada and one e sawhere)
or according to the position developed in the GIR (i.e. three separate OMSs and three separate CAD
systems, two of each which have been successfully fielded in Canada and one esewhere). Xwave indicated
that care must be taken in the Department’ s suggestion that there are other products which could have been

proposed by Xwave.

Xwave submitted that it understood that the contract, if accepted, would allow the successful bidder
to integrate the OMS and the CAD system before delivery. However, Xwave submitted that, as
section 3.3.1.1 of the SOW refers to “software’ in the Sngular, it necessarily follows that each bidder’s
proposa had to include evidence of a single software system having been successfully fielded in three other
police agencies, at least two of which were in Canada. According to that interpretation, the sngle software
sysem would have to have been previoudy integrated in order to comply with the prior fidding
requirements set out in section 3.3.1.1.

Xwave submitted that it did not believe that the expresson “OMS/CAD”, as s&t out in
section 3.3.1.1 of the SOW, was ambiguous. It dways believed that it meant “OMS or CAD”. Xwave
argued that any other interpretation would have rendered the first-time integration provisions of the SOW
irrdlevant.

Xwave submitted that the CAD system is not merely a subsystem of the OMS software. Factudly,
the specification portions atributable to the CAD system amount to gpproximately 50 percent of the
specificationsin the RFP and, in terms of cogt, the CAD system represents some 60 percent of the total cost
of the contract. Moreover, the diagram shown in Appendix 7 to the SOW clearly demonstrates that the CAD
system is integrd to SAMPIS. Xwave argued that, in fact, the CAD system is to be ingdled at Al
22 SAMPIS locations and that, without the CAD system, the OM S software is merely a databank resident in
a police sarvices area. With respect to the OMS and CAD software which it proposed, Xwave submitted
that both were COTS products.

TRIBUNAL’SDECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribuna limit its
condderation to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the
Tribund must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
Regulations further provides, in part, that the Tribunal isrequired to determine whether the procurement was
conducted in accordance with the applicable trade agreements.

Article 1015(4)(a) of NAFTA provides that “to be considered for award, atender mugt, a the time
of opening, conform to the essentia requirements of the notices or tender documentation and have been
submitted by a supplier that complies with the conditions for participation”. Article 1015(4)(d) further
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provides that “awards shall be made in accordance with the criteria and essential requirements specified in
the tender documentation”. The AGP provides likewise. Article 506(6) of the AIT provides that, “[i]n
evauating tenders, a Party may take into account not only the submitted price but also quaity, quantity,
delivery, servicing, the capacity of the supplier to meet the requirements of the procurement and any other
criteriadirectly related to the procurement that are consistent with Article 504."7The tender documents shall
clearly identify the requirements of the procurement, the criteria that will be used in the evaluation of bids
and the methods of weighting and evauating the criterid’.

The RFP clearly indicates that only proposas meeting dl the mandatory requirements are to be
conddered for award. It dso clearly indicates that the requirements of section 3.3.1.1 of the SOW are
mandatory under the RFP. Thisisnot in dispute.

In the Tribuna’s opinion, the question at issue rests fundamentally on what congtitutes the proper
interpretation of the expresson “OMS/CAD” found in section 3.3.1.1 of the SOW. Xwave is of the view
that, when read in context, it is reasonable to interpret the expresson as meaning “OMS or CAD” or “OMS
and/or CAD” and that, therefore, it complied with the requirement of the section when it gave evidence that
the CAD system that it proposed had been fidded successfully in three police agencies. The Department
maintains that the proper interpretation is “OMS and CAD” and that, given that Xwave did not provide
evidence that the OM Swhich it proposed had been fielded successfully in three police agencies, its proposal
wasrightly declared non-compliant.

The expresson “OMSCAD” found in section 3.3.1.1 of the SOW, read in isolation, could be
ascribed any of the three meanings advanced by Xwave and the Department. Indeed, the oblique generdly
is used to sgnify “or”, “and” or both. The Tribuna acknowledges that the courts, faced with the issue of
interpreting the oblique in a gpecific dtuation, have decided that its meaning depends upon the
circumstances in which it is used in each case. In Zdlers v. Group Resources? the Ontario Court held that
“the oblique gtroke is, in and of itself, without meaning and totally dependent upon the circumstances in
which it is used for its interpretation”.® The Tribunal adopted this position in File No. PR-99-006™ and
adoptsit here.

The Tribund finds that the expresson “OMSCAD” found in section 3.3.1.1 of the SOW, read in
the context of the RFP asawhole, means“OMS and CAD”. In the Tribund’ s opinion, in the circumstances,
this expression cannot reasonably be interpreted to mean “OMS or CAD”.

The expresson “OMSCAD” was used many times in the SOW outsde section 3.3.1.1. The
Department submitted that, in al those instances, it meant “OMS and CAD”. Xwave did not contest that.
The Tribuna, having reviewed the instances were “OMSCAD” was used in the SOW, agrees with the
Department that, in dl these ingtances, it meant “OMS and CAD”. This establishes a strong likelihood that
this expression, when used in section 3.3.1.1, also meant “OMS and CAD”. Incidentdly, the Tribuna notes
that Xwave itsdf, in its proposal, used thisinterpretation.

The Department submitted that, while the expression “OMSCAD” meant “OMS and CAD”, it did
not refer to a Single system that integrated OMS and CAD software and, therefore, the requested examples
did not have to concern such an integrated system. According to the Department, three separate examples of

Article concerning non-discrimination.

(1995), 21 O.R. (3d) 522, [1995] O.J. No. 5 (Ont. Ct. (Gen. Div.)).
Ibid. (QUICKLAW) at 11.

0. Quality ServicesInternational (28 June 1999) (CITT).

B ©oN



Canadian International Trade Tribunal -7- PR-2000-018

fielding for the OM S and the CAD system would have been sufficient. In most of the other instances, where
the expresson “OMS/CAD” is used in the SOW, it seems to refer to an integrated OMSCAD system. One
could, therefore, presume that this would aso be the case when it is used in section 3.3.1.1 of the SOW.
However, this presumption is defeated by sections 3.1, 3.1.1 and 3.3.1.2, which clearly indicate that, for the
purpose of the fielding experience requirement, the Department was prepared to consder OMS and CAD
software that had not been previoudy integrated. In particular, section 3.3.1.2 indicated that bidders
proposing a system configuration based on firg-time integration had to provide experiential evidence of the
bidder’ s system design and integration capability. Sections 3.1 and 3.1.1, for their part, only required that the
CAD system be integrated with the OMS “when delivered” or “ultimately”. The fact that the documents
produced by the Department at Xwave's debriefing of June 20, 2000, in regard to its proposa, mentioned
that certain examples of OMS fieldings cited by Xwave in its proposa did not have an integrated CAD
system, is not determinative of the interpretation to be given to “OMS/CAD”, especidly in view of
section 3.3.1.2. Therefore, it isthe Tribund’ s opinion that the expresson “OMSCAD” in section 3.3.1.1 did
not mean that fielding examples of an integrated OMS/CAD system were required. Three fielding examples
for the OM S and three more for the CAD system would have satisfied the requirement of that section.

Xwave argued that, because section 3.3.1.1 of the SOW refers to software in the sngular, it had to
be interpreted as meaning “OMS or CAD” or a system that integrated OMS and CAD software. Xwave
argued that, otherwise, the plura form should have been used. The Tribuna first notes that the word
“software’ does not take an “s’ in the plurd form. It istrue, however, that the verb which is used in rdation
to the expresson “OMS/CAD” should have been in the plurd form, given that, in this ingtance, the OMS
and the CAD system were to be considered separately. Therefore, the word “have” should have been used
ingtead of the word “has’. This fact does not convince the Tribuna of the vaidity of Xwave's pogtion. In
this context, the Tribuna notes that accepting Xwave's interpretation would lead to an unreasonable
outcome, i.e. that the OMS software or CAD software, both of which, in the Tribund’s opinion, are
important in relation to the procurement, could be judged acceptable as part of a proposed integrated system
under the terms of the RFP without the successful fielding of either one being documented in the proposal or
having been documented to the extent required in the RFP (i.e. three other police agencies, at least two of
which in Canada). The Tribuna aso notes, in this respect, that the requirement was for COTS products™
Asindicated earlier, the provisons in solicitation documents must be read in context and be given meaning
on that basis. Given the preceding andysis, it isthe Tribund’s view that the expresson “OMSCAD” found
insection 3.3.1.1 refersto distinct OM S and CAD software, not necessarily an integrated system.

Xwave dleged that, under such an interpretation, only the Versaterm product could satisfy the
fielding requirement of section 3.3.1.1 of the SOW. The Department challenged that assertion. In the present
case, the Tribuna does not have to make a determination with respect to that issue. Having determined that
the expresson “OMSCAD” in section 3.3.1.1 of the SOW, when read in context, could not reasonably be
interpreted to mean “OMS or CAD”, it follows that Xwave reasonably should have become aware of this
ground of complaint at the time of the issuance of the RFP. The 10-working-day time limit having long
since lapsed, it is now too late for Xwave to complain that section 3.3.1.1 favoured a specific supplier in
contravention of the applicable provisions of the trade agreements.*?

11. See for example sections 3.1, 3.2.1.1, 3.3.1.2, 3.3.4.1, 3.3.5.1 of the SOW.

12. Subsection 6(1) of the Regulations provides, in part, that a potentid supplier that files a complaint with the
Tribund shal do so not later than 10 working days after the day on which the basis of the complaint became
known or reasonably should have become known to the potentia supplier.
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The Depatment has requested its cods in the matter. The Tribuna determines that the
circumstances of this case do not warrant costs against Xwave. While Xwave' s complaint is not valid, it was
not without merit.*® Therefore, submissions on this matter are not necessary, and no costswill be awarded.

DETERMINATION OF THE TRIBUNAL

Inlight of the foregoing, the Tribuna determines that the procurement was conducted in accordance
with the provisons of NAFTA, the AGP and the AIT and that, therefore, the complaint is not valid.

Peter F. Thaheimer
Peter F. Thaheimer
Presiding Member

13. FladliteIndustries, Addendum (7 August 1998), PR-97-045 (CITT).



