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File No.: PR-2000-019

IN THE MATTER OF a complaint filed by TELUS Integrated
Communications Inc. under subsection 30.11(1) of the Canadian
International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47,

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

STATEMENT OF REASONS

On June 29, 2000, TELUS Integrated Communications Inc. (TELUS) filed a complaint with the
Canadian International Trade Tribund (the Tribuna) under subsection 30.11(1) of the Canadian
International Trade Tribunal Act* concerning the procurement (Solicitation No.: W8484-7-AB09/C) by the
Department of Public Works and Government Services (the Department) for the Teecommunication
Sarvices Renewa Project? (TSRP) of the Department of National Defence (DND).

TELUS dleged that the Department contravened the spirit of Articles 501 and 506(6) of the
Agreement on Internal Trade® by failing to award the contract to the bidder with the lowest bid evaluation
value (BEV). Furthermore, TELUS dleged that the Department, contrary to Article 506(6) of the AIT, did
not follow the evaluation methodology and criteria set out in the Request for Proposa (RFP). TELUS
findly aleged that, contrary to the principles in the AIT for an efficient, fair and transparent procurement
process, the Department unilaterally changed the price of TELUS's proposal during the clarification
process.

TELUS requested, as a remedy, that the Tribunal recommend that the contract awarded to BCE
Nexxia Inc. (BCE) be cancelled and that the contract be awarded ingead to TELUS for the amount
contained in TELUS s bid. In the dternative, TELUS requested a recommendation that it be compensated
for the opportunity that it had lost as a result of the defective procurement. TELUS aso requested its costs
for preparing aresponse to the RFP and for filing and pursuing this complaint.

On July 5, 2000, the Tribunal informed the parties that, pursuant to subsection 30.13(1) of the CITT
Act, the complaint had been accepted for inquiry, as it met the requirements of subsection 30.11(2) of the
CITT Act and the conditions set out in subsection 7(1) of the Canadian International Trade Tribunal
Procurement Inquiry Regulations* On July 13 and 18, 2000, the Tribunal informed the parties that BCE
and Marconi Communications Canada Inc. (Marconi) respectively had been granted leave to intervene in
this matter. On July 18, 2000, TELUS filed a motion with the Tribuna for an order requiring the
Department to produce a number of identified documents for ingpection by the Tribuna and TELUS. On
Jduly 27, 2000, the Tribuna informed the parties that the motion was premature. The Tribund noted that,
pursuant to subrule 103(2) of the Canadian International Trade Tribunal Rules,® the Government Ingtitution

1. R.SC. 1985 (4th Supp.), . 47 [hereinafter CITT Act].

2. To dlow for voice and data communication between various bases of the Department of Nationd Defence
located across Canada for aperiod of five years, with atwo-year renewal option.

3. Assgned a Ottawa, Ontario, on July 18, 1994 [hereinafter AIT].

4. SO.R./93-602 [hereinafter Regulations].

5. SO.R./91-499.
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Report (GIR) must respond fully to al the alegations made by TELUS in its complaint and shall include all
supporting documents relevant to the complaint and any additiona evidence or information that may be
necessary to resolve the complaint. Accordingly, the Tribunal dismissed the motion. On August 16, 2000,
the Department filed a GIR with the Tribuna. On August 30, 2000, TELUS and BCE filed comments on
the GIR with the Tribuna. On September 15, 2000, the Department submitted that TELUS sresponse to the
GIR raised new issues and representations that were not addressed in the GIR.

In addition to the new interpretation of Article B.13.4.4 of the RFP that it is only partidly
mandatory and that the formula prescribed in that article is merely illudrative, as argued by TELUS in its
reply submissions, the Department submitted, in its letter of September 15, 2000, that TELUS had adso
raised a new issue with respect to the interpretation of Article C.4.2. The Department argued that TELUS
contended that Article C.4.2. required the Department to make a determination of rejection of a proposa and
to notify unsuccessful bidders of the regjection of a proposa prior to a contract award. By not acting in this
manner, the Department contravened the requirements of Article C.4.2. The Department responded by
dating that TELUS was notified on June 19, 2000, of the evauation of its proposa as non-compliant and of
the award of the contract. Therefore, the time for filing acomplaint on thisissue had long since expired. On
September 19, 2000, the Tribund directed TELUS, BCE and Marconi to address a number of issuesand, in
particular, theissue of theinterpretation of Article C.4.2. TELUS and BCE responded.

In its response of September 20, 2000, BCE submitted that TELUS is out of time to rase a
complaint concerning the Department’ s decision to advise TELUS on June 19, 2000, that its bid was found
non-compliant and concerning any resulting effect that such a decision may have had on TELUS s ability to
obtain a postponement of award order.

In its response of September 22, 2000, TELUS argued that its dlegation that the Department had
violated the provisons of Article C.4.2 of the RFP by failing to advise it that its bid was non-compliant
during the evauation of its proposa was not a new issue. It argued that the appropriate remedy, should the
complant be determined vaid, would be for the Tribund to issue a recommendation that the contract to
BCE be cancelled and that a new contract be awarded to TELUS. TELUS argued that it had made
submissions on July 17 and 18, 2000, on the issue of remedy and relied on Article C.4.2 in support of its
request. It concluded that this was not a new issue and that it had been properly raised in the reply to the
GIR.

The Tribund ruled on October 17, 2000, that it accepted, as part of the ruling, the reply submissons
to the GIR made by TELUS, save and except those submissons made in respect to Article C.4.2 of the RFP
and that itsreasons, in thisregard, would be included in its determination. The Tribunal findsthat TELUS's
arguments respecting the Department’ s rgjection of TELUS's proposd and the natification to unsuccessful
bidders of the rgection of aproposd prior to a contract award by the Department are arguments which dedl
with the timing of the award of the contract. The evidence indicates that TELUS was informed by the
Department on or about June 19, 2000, that its proposal was non-compliant and that the contract had been
awarded. The Tribund finds that TELUS knew or reasonably should have known on or about
June 19, 2000, the basis of its complaint with respect to timing of the award of the contract. In reviewing the
correspondence from TELUS of July 17 and 18, 2000, the Tribund notes that TELUS sought a stop order
and did not, at that time, raise the argument that Article C.4.2 had been wrongly interpreted by the
Department and that the Department had contravened that article when it advised TELUS that its bid was
non-compliant only after the contract had been awarded. The Tribunal finds that that issue was raised only
at the stage of the reply submissions by TELUS. The Tribund is of the opinion that TELUS ought to have
raised that ground of complaint 10 working days from June 19, 2000, when it was advised that its proposa
was found to be non-compliant and that the contract had been awarded to BCE on June 16, 2000. Therefore,
the Tribuna findsthat TELUS did not rai se the matter in atimely manner.
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On September 15, 2000, TELUS submitted four additional documents on the grounds that they
were relevant to the issues. The Depatment and BCE responded to the submissons. The Tribund
considered the arguments presented by the parties and accepted only the fourth document which reproduced
two versons of the briefing note entitled “DND —Tdecommunication Services Renewa Project (TSRP)”
dated April 28 and May 4, 2000. Those documents address the request-for-clarification issue that was raised
by TELUS inits complaint. The Tribuna does not accept the filing of the other documents, as the issuesin
those documents relate to the timing of the award of the contract and were not raised in the complaint.
TELUS cannot now raise them, asthey are outsde thetime limitsfor filing acomplaint.

Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribuna decided that a hearing was not required and will dispose of the complaint on the bass of the
information on the record.

PROCUREMENT PROCESS
RFP

On October 22, 1999, a Notice of Proposed Procurement for this solicitation was issued on
Canada's Electronic Tendering Service (MERX) with the corresponding RFP. The RFP, as amended,
includesthe following provisons reevant to this case:

A31  ThisRFPisto sdlect aContractor qualified under the Supply Arrangement® (SA) for the
acquisition of telecommunication services for DND locations throughout Canada

B.94 Proposals shall be submitted in three (3) separately bound and titled volumes asindicated

below:

Volumel - SectionA Management Section (Executive summary)
- SectionB Response to Operational and Functional Requirements
- SetionC Statement of Compliance

Volume2 -  Responseto Pricing Requirements
Volume3 -  Additiona Documentation (If provided)

PRICING INFORMATION SHALL NOT BE INCLUDED IN ANY SECTION
OF THE PROPOSAL OTHER THAN IN VOLUME 2, RESPONSE TO
PRICING REQUIREMENTS. (M)

B.121  For each item in this RFP and associated SOW [Statement of Work], including any
amendments and clarifications distributed to Bidders during the solicitetion period, it is
MANDATORY that Bidders indicate compliance/non-compliance on a paragraph by
paragraph bass, usng Appendix “D”, Table 1 - Parts 1 and 2, attached hereto as
templates. The Statement of Compliance at Appendix “D”, Table 1 - Parts 1 and 2, shdll
be provided in a separate section (Section C) and shal refer to sections in the Bidder's
proposa where further information and detail, as required, can befound. (M)

B.12.2
a For MANDATORY and NON-MANDATORY ltems.

COMPLY:: - indicates a commitment on the part of the Bidder to comply with and/or
accept thisitem, clause, specification, termsand conditionsin al agpects.

6. Supply Arrangement (SA) for Telecommunication Services EN599-6-0001.
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B.124  InthisRFP, dl items containing the words“MANDATORY™ or “shdl” or “must” or the
designator (M) areto be considered mandatory requirements.

B.126 A Bidder shdl provide sufficient information and supporting documentation in its
proposd to demonstrate its ability to comply with the mandatory items. At its discretion,
Canada hereby reservesthe right to accept or reject any compliance declaration. (M)

B.13.21 All TSRP services shdl be provided at a Single Firm Monthly Rate for the life of the
contract (including the optiona period). . .

B.134.2 For each SDA [Service Ddivery Ared] grouping, the Bidder shall quote the cost increase
and cost reduction, non-recurring cost (NRC) and Monthly Recurring Cost (MRC), that
would apply should a SDA in the grouping be added or closed.

B.134.3 Theinformation requested above regarding SDA groupings and costs shall be provided
using the format called for at Table 2 of Appendix D. The quoted costs figures will be
used in the bid evauation.

B.134.4 The total cost arrived at by adding the cost figures provided by the Bidder at
Table2 of Appendix D for the addition of SDAS, for all SDAslisted at Annex L to
the SOW, over afiveyear period, i.e. [Sum of all NRCsto add SDAs+ (60 x Sum of
all MRCsto add SDAS)], shall not be higher than thetotal bid cost for fiveyears.

Cl1 A committee composed of representatives of PWGSC/Science, Informatics and
Professiona Services Sector (SIPSS), and the Department of National Defence (DND)
will evaluate the proposals on behalf of Canada. Outside consultants may aso be
involved in the evaluation process.

c21 Bidswill be evaluated according to afive step-by-step process as detailed below:

c22. Sep 1 - Each Proposd will be reviewed to ensure that ALL mandatory documents
specified in the RFP are provided. Failure to provide any mandatory documentation will
render the proposal “non-compliant”.

C23 Sep 2 - MANDATORY items will be evauated on a smple Pass/Fail basis. Proposals
will be reviewed to ensure that the Bidder meets all mandatory requirements specified in
the RFP and the attached SOW. In particular, the evaluation team will be reviewing the
information provided in the proposal in support of the statement of compliance made by
the Bidder. To be deemed compliant, a Bidder must comply with al mandatory
requirements, including the minimum mandatory requirement stated for the rated
requirements. Any proposal which fals to meet ALL mandatory requirements will be
declared NON-COMPLIANT and no further consideration will be given to that proposal.

C24 Step 3 - The evauation team will then assess the two rated components.

C25 Sep 4 - The financia proposals, from the “compliant” proposals only, will be evauated.
Compliant bids will be compared on the basis of cost to the Crown using a combination
of bid cogt, rated value and added cost. Thefollowing formulawill apply:

BEV =BC-RV +AC
Where:

BEV = Bid Evaluation Value
BC =Bid Cost
RV = Rated Value
AC =Added Cogt
a8 TheBEV isthetotd bid evaluation cost for five years.

b) TheBC isthetota contract cost for five years as per the Bidder’ s proposal.
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€) TheRV is$500,000.00 multiplied by the number of points awarded to the Bidder for
the two rated components at Step 3 of the evaluation process. This represents avalue
of $100,000.00 per point, per year, for five years.

d) TheAC isthedoallar vaue arrived at using thefollowing formula:
AC = Cod of adding bandwidth + cogt of adding SDAs- Creditsfor dosng SDAs
Where:

i) Cod of adding bandwidth = 0.1 x The total cost associated with adding one T1,
above the mandatory requirement, at each of the SDAs identified at Annex L to
the SOW (for 5 years), where the total cost is the sum of the quoted cost to add
oneT1 at each SDAs (as per article B.13.3) i.e. [Sum of dl NRCs (for thefirst T1)
+ (60 x Sum of al MRCs (for thefirst T1))].

i) Cog of adding SDAs = 10 x The average cost per SDA (for 5 years), where the
average cod is the sum of the quoted cost for dl SDASs (as per article B.13.4),
gpplied over five years, i.e. [Sum of al NRCs + (60 x Sum of dl MRCs)], divided
by the total number of SDAs identified a Annex L to the SOW.

iii) Creditsfor closing SDAs = 10 x The average cost reduction per SDA (for 5 years),
where the average cost reduction is the sum of the quoted cost reductions for al
SDASs (as per article B.13.4), gpplied over five years, i.e. [(60 x Sum of al MRCs
Reductions) - Sum of al NRCq|, divided by the total number of SDAs identified
a Annex L to the SOW.

C26 Sep 5 - The compliant Bidder with the lowest BEV will be declared the winning
Bidder.

C3l If clarification(s) are required by the Evaluation Team, requests for such information will
be made through the PWGSC Contracting Officer. Bidders will have 24 to 72 hours (at
the discretion of the PWGSC Contracting Officer) to provide the necessary information.
Failure to meet this deadline will result in the proposal being NON-RESPONSIVE.

C43 A proposa will be consdered non-compliant if it is not supported by proper and
adequate detail; particularly supporting evidence required by amandatory item.

Article E.17.1c) of the RFP indicated that “[tlhe Contractor’'s proposa dated and any
following clarifications” would form part of any resulting contract.

Four proposals were submitted by bid closing time on February 15, 2000, including one proposa
from TELUS and one proposal from BCE.

Bid Evaluation Plan

A Bid Evduation Plan dated February 8, 2000, details the methods, procedures and reporting
gructure to be employed in eva uating bid responses to the TSRP RFP. It includes the following provisons
relevant to thiscase.

Clause 1.2, “Evduation procedures’, reads as follows: “The evaluation procedures are detailed in
Section C of the TSRP RFP. These procedures must be followed and no variations are alowed”.

Clause 31, “Contrecting Authority”, reads as follows “The Contracting Authority,
PWGSC/SIPSS, is respongble for al aspects of the procurement process. PWGSC will conduct the
financia evauation independently of the technica evaluation of proposals conducted by DND”.



Canadian | nternational Trade Tribunal -6- PR-2000-019

Clause 6, “Evduation Criteria Standards and Indicators’, reads as follows. “The mandatory
requirements are outlined in the TSRP RFP and SOW. These requirements are tabulated at Appendix D to
the SOW, as Table 1, Parts 1 and 2. Mandatory requirements will be evauated on asmple passfal basisby
individual team membersand then compiled in order to arrive at the eval uation team’ sdecision”.

The Bid Evduation Plan was supplemented with evaluation worksheets for the initial screening of
the RFP and the SOW.

The evaluation worksheets were broken down into numbered seria items corresponding to the
sections and aticles of the RFP and SOW and included, for each item, a brief section entitled
“Ingructions/Notes’ to the evaluator. The evauation worksheet under “Instructions/Notes’ to evauators,
dates, in part: “Boxes [items] marked (F) at right, although requiring substantiation, may require reference
to Volume 2 and thus substantiation may not be poss ble during the technical/Management evaluation”. The
evaluation worksheet under serid item nos. 74 and 75 corresponding to Articles B.13.4.3 and B.13.4.4 of
the RFP, respectively, includes the following ingruction/note to the evauators “Substantiation of
understanding or compliance (as appropriate) to be confirmed during Financia Evaluation”. The two items
are marked with an (F) on theright.

The RFP required that bidders propose a “Single Firm Monthly Rate’ for the provison of the
required services. All MRCs and NRCs were to be included in the “Single Firm Monthly Rate”. In order to
determine the BC or total contract cost of the service over the five-year period of the contract, the “Single
Firm Monthly Rate” was to be multiplied by 60 months. The RFP aso required bidders (in addition to the
firm rates to add “Bandwidth” not at issue in this case) to propose firm rates in respect of recurring and
non-recurring codts for adding new SDAs and creditsfor closng SDAs.

On April 17, 2000, DND wrote the Department, in part, as follows “I am pleased to inform you
that the Evaluation Team has determined that al four proposas have met the minimum technica
requirements set out in the Request for Proposal and its Statement of Work. This determination is based
upon theinformation provided in VVolumes | and 111 of the Proposals and in the clarifications received during
the course of the evauation process’.

The technical evaluation report dso included, inter alia, the following statement: “It should also be
noted that a number of RFP and SOW serids were not evauated by the technical evaluation team as the
rdlevant subgtantiation and/or compliance statements were included in Volume II. It is therefore
recommended that a thorough review of the documentation provided in Volume Il be carried out, with
ass sance from members of the technica eva uation team as required”.

Financial Evaluation of Proposals

In evauating TELUS s financia proposal, the Department noted that the formula used by TELUS
for caculating the “Cog of adding SDAS’ subtracted (instead of adding) the NRCs from 60 times the
MRCs, and the Department decided to seek a darification from TELUS. According to the GIR, the
clarification request wasissued in accordance with departmental policy.”

7. Aricle 7.390 of the Supply Manual reads. “In the event of errors in the mathematical extension of unit price
items, the unit price prevails and the mathemetical extension is adjusted accordingly. In the event of errorsin the
addition of lump sum prices or unit price extensions, the total is corrected and the corrected mathematicd sumis
reflected in the total bid price. The bidder must be advised immediately of the corrected total bid price and must
confirm or withdraw the bid”.
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The Department contacted al bidders a the time, by telephone, to notify them of the request for
clarification that was being sent by facsmile, to ensure that the facsmile had been received and to indicate
that there was atimelimit for response.

On April 18, 2000, the Department sent, by facamile, arequest for clarification to TELUS. Items 1
to 7 sought confirmation of the figures used by the evauators in determining TELUS s BEV. The same
request was made of dl four bidders in precisdy the same format. On April 19, 2000, TELUS responded
that the figures calculated by the Department in relation to the cost of adding SDAs were correct. In fact,
TELUS corrected the placement of adecima point in the Department’ s request for clarification.

With respect to the items relating specificaly to TELUS's financia proposd, the Department
requested confirmation of the BEV and the cost of adding SDAS, as caculated by the Department using the
formulae found in the RFP. TELUS confirmed that the costs were those calculated by the Department and
not those quoted initsfinancia proposal.

On May 3, 2000, the Department’ s procurement officer sought the opinion of a departmenta cost
andyst with respect to the compliance of TELUS sfinancia proposa with Article B.13.4.4 of the RFP.

On May 4, 2000, two anaysts, having reviewed the matter, replied as follows. “Based upon the
information submitted by Telus with their bid and by reviewing the evaluation of their bid in accordance
with the requirements, it is apparent that the Telus bid is non-compliant with respect to this clause’.

Applying the formula contained in Article B.13.4.4 of the RFP, it was determined that TELUS's
proposed cost for adding SDAs contravened the RFP requirement. Consequently, TELUS's proposa was
found to be non-compliant with the mandatory requirement of Article B.13.4.4.

On June 16, 2000, a contract was awarded to BCE. On June 19, 2000, TELUS was informed of the
result of the competition. On June 21, 2000, TELUS requested a debriefing, which was held on
June 27, 2000.

Department’sPostion

The Department submitted that, in accordance with its obligations under the AT, it established a
framework for this procurement that ensured equal access for al Canadian suppliers and that was fair and
trangparent. Furthermore, the Department submitted that, in accordance with Articles 501 and 506(6) of the
AIT, it clearly identified the requirements of the procurement, the criteria to be used in the evaluation of
proposals and the methods of weighting and evauating the criteria. As well, the Department properly
goplied the eva uation criteria set out in the RFP, evauating TELUS s proposa as non-compliant.

The Department submitted that the requirement at Article B.13.4.4 of the RFP was mandatory,
clearly identified as such in bold type in the RFP and aimed at ensuring that subsequent additiona codsin
the contract did not exceed the cogt of the base bid. Moreover, the importance of the requirement as an
evaluation criterion was never challenged during the bid formulation period and, accordingly, the time for
filing acomplaint in this respect haslong expired.

With respect to TELUS s dlegation that the disqudification of its financia proposa for failure to
comply with a mandatory requirement is only permissble a Step 2 of the evauation process, the
Department submitted that, at Step 2 of the evauation process, it was noted that TELUS s Statement of
Compliance indicated that its financia proposa complied with the requirement of Article B.13.4.4 of the
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RFP. However, the Department submitted that the substantiation of this particular statement was not
possible until the review of TELUS s financia proposal at Step 4 of the evaluation process. Therefore, the
Department submitted, the discrepancy between TELUS's Statement of Compliance in its technica
proposal in respect of Article B.13.4.4 and its proposed pricing, set out only in its financid proposa, was
necessarily determined during Step 4. TELUS, the Department submitted, is a sophisticated bidder of major
Crown projects and should recognize that the evauation of financia proposals necessarily takes place after
completion of the technica evauation and, therefore, its rationale in this respect is incomprehensible. The
Department aso submitted that the Tribuna in File No. PR-99-002° recognized the principle that the
Department was correct in concluding that a proposa was non-compliant when it found, upon review, that
the bid response failed to conform to essentia requirements.

The Department submitted that there can be no doubt that TELUS has not applied the formula set
out in Article B.13.4.4 of the RFP. It applied a fundamentaly different formula. The Department submitted
that it isits regpongbility to evauate proposas according to the criteria set out in the RFP and to apply the
criteriaequally to dl proposals. Furthermore, the Department disputed TELUS s assertion that its use of the
formula was an effort to make its bid more attractive. Rather, the Department’s view is that TELUS has
developed an “ after-the-fact” rationae with repect to an error initsbid.

With respect to TELUS's dlegation that the request for clarification of its financial proposal was
improperly conducted, causng TELUS to make an inadvertent error in its response, the Department
submitted that this is not supported by TELUS's financia proposal when read in its entirety. There is no
suggestion whatsoever in TELUS's proposa that it intended to “absorb” or give a credit representing the
equivaent of the added non-recurring costs associated with the SDAS.

The Department dso argued, assuming for argument’s sske that TELUS made an error in its
response, that the Crown is not responsible for TELUS's “errors’ nor can it correct such errors, as such
action would condtitute bid repair. As well, the Department noted that TELUS did not indicate what the
correct response to the Department’ s clarification questions ought to have been.

The Department submitted that it acted in good faith in seeking clarification. It strongly objected to
TELUS's dlegations of misconduct and ma-intent or to suggestions implying bias on the part of the
Department’ s officids. The Department submitted that the clarification questions were framed according to
departmenta policy and did not “congruct” TELUS non-compliance. The Department denied having
unilaterdly changed TELUS s bid price or having atempted to “bury” facts or important information, as
suggested by TELUS. As well, the Department submitted, TELUS s dlegations of bias are unsupportable
when one congdersthat it received the maximum points available for rated requirements.

The Department submitted that its defence of this complaint has involved extensive and arduous
preparation to address lengthy, maicious and unfounded representations. Therefore, the Department
submitted, thisis an gppropriate case for award of cogsto the Crown.

BCE’ sPosition

BCE submitted that TELUS's proposad was properly found to be non-compliant with
Article B.13.4.4 of the RFP. BCE submitted that the said article contained two mandatory requirements. a
mathematica formula and a requirement that the cost of adding SDAs not be higher than the total bid cost
for five years. The meaning of Article B.13.4.4, BCE submitted, was exceptiondly clear and smple, and the

8.  Northern Micro (12 July 1999) (CITT).
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eror in TELUS s bid was smply that, when the mathematical formula was applied to TELUS s figures,
TELUS s cogt of adding SDAs exceeded its totd five-year bid costs. With respect to TELUS s dlegation
that the Department, through its own errors and misstatement, changed TELUS's price unilaterdly, BCE
submitted that it is specious for TELUS to assert that its compliant bid was turned into a non-compliant bid
by the Department. TELUS s bid, BCE submitted, was never compliant. Indeed, BCE argued, TELUS was
not free to apply a different formula. When the proper formula was applied, the cost of adding SDAsS
exceeded itstota bid codt for five years, and TELUS itsalf confirmed these figuresto the Department.

BCE submitted that TELUS was aware or ought to have been aware of the importance of giving an
accurate and congdered response to the Department’ s request for clarification and that it is disingenuous of
TELUS to try to escape its own responsbility by claming that it was mided by a passng comment
supposedly made by apublic officid during a brief telephone call.

With respect to TELUS s dlegation that the Department changed its bid price unilaterally, BCE
submitted that the Department did not change TELUS s bid price, but merely performed the calculation
cdled for by Article B.13.4.4 of the RFP on the figures quoted by TELUS. Concerning TELUS sdlegation
that the Department ignored and did not consder relevant “footnotes’ in its bid, BCE submitted that this
alegation does not appear to accord with the evidence and that, in any event, the calculations contained in
the “footnotes” only confirmed that it had failed to apply the required formula. BCE further submitted that,
for obvious fairness, transparency and non-discrimination reasons, there can be no such thing as a“minor”
mandatory requirement.

With respect to the eva uation process and, more specificdly, the manner in which it was applied in
this instance, BCE submitted that compliance of a bid is dways an issue, even after a contract has been
awarded. More specificdly, in this ingance, consderation of TELUS sfinancia proposa was necessary to
confirm or rgect TELUS s Statement of Compliance. Concerning TELUS s dlegation that the Department
mided it by not giving it notice that compliance was a issue when it sought clarification of TELUS's
figures, BCE submitted that it was apparent that the request for clarification dedt with a mandatory
requirement of the RFP. BCE submitted that whether or not TELUS erroneoudy assumed, given the phase
of the evaluation process, that its proposal was compliant does not excuse it from taking care in providing a
correct response to the Department’ s request for clarification.

Furthermore, BCE submitted that the Department’ s request for clarification was made according to
established policy and practices and that, therefore, the Department cannot be taxed with having constructed
the clarification question to midead TELUS or that the ord comments supposedly made by a government
officid were intended to “midead” TELUS into making a careless response to the request for clarification.

BCE submitted that TELUS consigtently failed to take responshbility for its own bid errors and its
response to the request for clarification. TELUS, BCE argued, had every opportunity to carefully review the
request for clarification (in fact, TELUS took less time to conduct its review than was dlowed) to
understand its implications and to submit whatever response that it deemed appropriate.

Finally, BCE submitted that there is no evidence on the record to support TELUS s view formed at
the time of the debriefing that the Department or DND was biased againg TELUS. On the contrary, BCE
submitted, areview of the record indicates that this procurement process has respected the rules of openness,
trangparency and fairness.

For dl the above reasons, BCE requested that TELUS s complaint be dismissed with costs.
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TEL US sPostion

TELUS submitted that the fundamental issue before the Tribunal iswhether TELUS complied with
Article B.13.4.4 of the RFP. It submitted that the GIR confirmed that the Department changed its proposd
by atering the price therein for the addition of the SDAs and dso failed to follow the requirements of the
RFP, the bid evauation plan therein and the basic tenets of fairness.

TELUS, admitting that mandatory requirements are not subject to varying degrees of compliance,
recognized that Article B.13.4.4 of the RFP was a mandatory requirement that required that the total cost of
adding SDAs not be greater than the total bid cost for five years. However, TELUS submitted, the formula
<t out in that article was not mandatory. TELUS argued that the formulawas only illugtrative. In any event,
TELUS submitted that any remaining doubt about the role of the formula in Article B.13.4.4 should be
interpreted using the contra proferentent principle againgt the Department, the author of the Article.

TELUS submitted that the GIR does not dispute that TELUS's proposd contained a total cost of
adding SDAs that was less than TELUS's total bid cost. The dispute is over why the Department
misunderstood that TELUS s bid was based on the deduction of the NRCs, since TELUS s proposal twice™®
illugtrated that the Total Additional (60-month) Cost was based on deducting the NRCs. If the Department
had read and/or had evaluated its proposd in its entirety, including the explanatory notes, TELUS
submitted, it would have found TELUS s proposal compliant.

TELUS submitted that its proposal should have been read in its entirety and interpreted and
evaluated as a coherent whole. In this respect, TELUS submitted that the opinion provided after the fact by
two cogt anadysts is attributable to the nature of the questions posed to them by the contracting officer and
that, given the context of the consultation, they could not provide independent evaluation. Had the
Department followed up on the Article B.13.4.4 compliance issue with a proper clarification letter, TELUS
submitted that it would have become clear what TELUS intended to do and why.

With respect to the issue of the clarification letter, TELUS submitted that the Department has no
right, during the evaluation of a proposd, to change the price submitted by a bidder in part or globdly. It
may only correct errors, such as the mathematical extenson of unit price items or errors in the addition of
lump-sum prices. However, TELUS submitted, in this ingtance, there was no mathemetical error in the use
of the formula by TELUS. However, TELUS submitted, if the Department was of that view, it should have
30 informed TELUS immediately and asked TELUS to confirm its price or to withdraw its bid. The
Department knew that TELUS could not amend its bid in any substantive way under the penaty of bid
repar and being rendered non-compliant for so doing. As a corollary, TELUS submitted that the
Department cannot be alowed to render a compliant bid non-compliant by any means—including by means
of arequest for clarification.

9. Black's Law Dictionary, 7th ed., defines the expression as follows: The doctrine that, in interpreting documents,
ambiguities are to be congtrued unfavorably to the drafter.

10. Thefirg illugtration isfound at Section 3, Appendix D, Table 2, asummary of TELUS s proposal, reproduced a
Tab D of the complaint, and the second illustration isfound at Section 5, C.2.5 Bid Evaluation Vaue of TELUS' s
proposal, reproduced at Tab 9 of TELUS sreply submission.
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TELUS submitted that, considering the phase of the bid evaluation process at which the request for
clarification was sent (i.e. the bid financial evauation phase), it was reasonable for TELUS to believe that
the evauation process had passed Step 2 and, therefore, that its proposa had met al the mandatory
requirements of the RFP. Indeed, TELUS submitted, there is absolutely no reason why the Department’s
contracting officer, rather than the evaduation team, could not, at Stage 2, confirm that each bid met the
mandatory financia requirements. The constant suggestion by the Department that such a course of action
was impossible to follow is not credible. Furthermore, there was no indication in the RFP to the effect that
mandatory criteria, except the financid criteria, would be examined for compliance, but rather that all
mandatory criteria would be examined. Finadly, TELUS submitted that, when the request for clarification
was sent to it, it was reasonable for TELUS to believe that the published eva uation process, as described in
the RFP, had passed Step 2. Therefore, it submitted, the terms of the RFP created a reasonable belief on
TELUS spart that it had passed al the mandatory requirements.

Admitting that it made an error when it confirmed the figures and calculations sent by the
Department, TELUS nevertheess argued that this error should not bar it from exercising its rights under the
AIT and that itserror should not jugtify the violations of the Department’ s obligation, including the failure to
provide TELUS with a rea and meaningful opportunity to understand the purpose of the request for
clarification. Furthermore, TELUS argued that (1) the lack of specificity in the request for clarification,
(2) the Department’s telephone representations to the effect that the request for clarification was “very
ample’ and “no big ded” and only required that TELUS quickly confirm certain figures and (3) the
gatement on the facamile that TELUS could not ater its proposal in any way by confirming the figures al
contributed to TELUS serror in responding theway in whichiit did.

On theissue of bias, TELUS submitted thet, even if the request for clarification was issued in good
faith, the Department seriously breached its obligations and that, therefore, not only is TELUS within its
right to complain to the Tribuna but the Department has no bass to attack TELUS smply because it is
exercising its procedural rights. However, TELUS submitted, there is evidence™ to support an assertion that
therewasabiasagaing TELUS in thisinstance.

TELUS completed itsreply by making extens ve submissions on the subject of remedy.
TRIBUNAL'SDECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribund limit its
condderation to the subject matter of the complaint. Furthermore, at the conclusion of the inquiry, the
Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the designated contract have been observed. Section 11 of the
Regulations further provides, in part, that the Tribuna isrequired to determine whether the procurement was
conducted in accordance with the AIT.

With respect to TELUS's dlegation that the Department failed to follow the bid evauation
procedure, in that TELUS's proposal was declared non-compliant & Step 4 of the evaluation process
wheress, had the proposal redlly been non-compliant, it should have been declared so at Step 2, the Tribuna
finds that the Department conducted the evaluation procedure in the manner that was stipulated in the RFP.
The Tribuna is satisfied that the evauators clearly noted, a Step 2, the need to verify, at a later point,

11. Paragraph 63 of TELUS sreply submission.
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certain mandatory requirements in the financia proposa for which a smple declaration of compliance was
aufficient at the earlier stage. The whole purpose of keeping the evauation of the price and technical
elements of a proposa separate isto alow the evauation of the technical portion of proposalsto proceed in
a fashion uncontaminated by the knowledge of relative prices. Evaluations are designed this way to ensure
that bidders proposds are examined solely on their technical merits and in the most objective manner
possible. The Tribuna is of the view that the knowledge of relative prices can and does, a times
compromise an evauator’ s ability to be objective. When certain mandatory requirements are verifiable only
in the financid portion of the proposd, it is clear that the complete evaluation of these will occur only when
the financial proposal isbeing evauated. In this case, that was at Step 4. Therefore, this ground of complaint
isnot valid.

The Tribuna will deal with the following two TELUS allegations together: that the Department
failed to use the clarification procedure correctly, in that it changed the price of TELUS's proposa during
the clarification process, and that the Department failed to award the contract to the bidder with the lowest
BEV, namely, TELUS.

The Tribund believes the TELUS's proposd was non-compliant from the outset and that the
clarification process made no difference to the Department’ sfind decison. The Tribuna finds that the RFP
was clear that a proposal had to meet the mandatory requirements in order to be considered for award and
that one of those mandatory requirements, as defined in the RFP, was that the tota cost of the additiona
SDAs had to be calculated in a specific way. The Tribuna also finds that the Department followed the
requirements of the RFP when it found TELUS s proposa to be non-compliant. The Department correctly
determined that the way in which TELUS used the formulain its proposal was improper and contrary to a
mandatory requirement. The total TELUS proposed cost of the additional SDAs, when caculated the
specified way, exceeded TELUS's proposed bid codt, contrary to another mandatory requirement. With
respect to TELUS s allegation that the price of its proposal was dtered during the clarification process, the
Tribunal finds that the Department did not change the price proposed by TELUS in its origind proposal.
The clarification questions used the prices, as proposed, and entered them into the correct formulae. The
Tribuna finds that the clarification questions, as posed to TELUS, were clear and unambiguous and that
TELUS sanswers were aso clear and unambiguous. In fact, it isthe precision of TELUS s response to the
request for clarification that leads the Tribund to believe that TELUS, while possbly not fully
comprehending the consequences, clearly understood the clarification questions. As such, these grounds of
complaint are not vaid.

The Department requested in the GIR the opportunity to make further submissions with respect to
the award of cods in this matter. While its complaint is not vaid, the Tribuna has decided that the
circumstances of this case do not warrant cogts againgt TELUS. Therefore, submissons on this matter are
not necessary, and no costswill be awarded.
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DETERMINATION OF THE TRIBUNAL

Inlight of the foregoing, the Tribuna determines that the procurement was conducted in accordance
with the requirements of the applicable agreement and that, therefore, the complaint is not valid.
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