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FINDINGS OF THE TRIBUNAL

Introduction

On September 28, 1995, AmeriData Canada Ltd. (the complainant) filed a complaint under
subsection 30.11(1) of the Canadian International Trade Tribunal Act' (the CITT Act) concerning the
procurement by the Department of Public Works and Government Services (the Department) for the supply
of informatic professonal services for the Department of National Defence (DND) a Canadian Forces Base
(CFB) Borden, Ontario (Solicitation No. BOR W0113-5-Z015/00/A).

The complainant dleges that the Department awarded the contract on the bads of indefinite
evauation factors and the mistaken agpplication of the evauation criteria stated in the Request for Proposa
(RFP). According to the complainant, these actions by the Department have resulted in the offer from
Control Data Systems Canada, Ltd. (Control Data) receiving a substandard score, mainly in the area of key
personnel, and being ranked second overall. The complainant requested, as aremedly, that it be awarded the
contract.

On October 6, 1995, the Canadian Internationd Trade Tribund (the Tribunal) determined that the
conditions for inquiry set forth in section 7 of the Canadian International Trade Tribunal Procurement
Inquiry Regulations® (the Regulations) had been met in respect of the complaint and decided to conduct an
inquiry into whether the procurement was conducted in accordance with the requirements set out in
Chapter Five of the Agreement on Internal Trade® (the AIT).

Inquiry

On November 2, 1995, the Department filed with the Tribuna a Government Ingtitution Report
(GIR) in accordance with rule 103 of the Canadian International Trade Tribunal Rules.* The complainant's
comments on the GIR were subsequently filed with the Tribund. An interim report was prepared by the
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Tribund’ s staff and introduced into the record on December 21, 1995. The complainant and the Department
subsequently filed comments with the Tribuna on thisreport.

Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribund decided that a hearing was not required and disposed of the complaint on the basis of the
information on file.

Procurement Process

On duly 6, 1995, a requidition from DND was received by the Department’s procurement office at
CFB Borden. This requirement for informatic professona services in support of CFB Borden's
Metropolitan Area Network was issued through the Open Bidding Service on July 24, 1995, and appeared in
the July 28, 1995, edition of Government Business Opportunities.

The RFP described the evauation methodology and criteria as a “best vaue’ to the Crown
approach. The basis for determining best overdl value was “dollar per point evaluation” (bid price divided
by rating points). The RFP aso described 100 rating points assigned as follows: key personnd (60 points),
firm's experience (20 points) and methodology and approach (20 points). The RFP further indicated in
relation to the 60 rating points assgned to key personnd that attention would be paid to the following factors
in raing this criterion: individud’s education, work higtory, individud’s qudifications, relevant projects,
including abrief description of the project, the reponghilities of each of the individuas proposed and project
duration. It also stated that the evauation would be based on the knowledge of a software package found a
paragraph 10 of the “ Statement of Work,” Appendix A to the RFP, which listed in order of importance nine
applications with respect to the knowledge level required at CFB Borden. Findlly, included in paragraph 10,
which gpplied to dl postions, was a requirement that bidders document their experience with the various
products listed in the software package.

No subgtantive questions were raised by bidders before bid closing on August 14, 1995.
Three proposals were received.

An evauation team comprised of three members, al from CFB Borden Base Information Services,
reviewed the proposas. Each member reviewed the proposas independently, using as a guide the following
eva uation scheme developed by the Department’ s contracting officer:

1. Key Personnel: (education, work higtory, relevant projects, qudifications, number of years
demongtrated knowledge/experience with listed software)

Thescdesetsthefallowing: 0 - no data
25 - lacks detail/support and/or merit
36 - relatively good, but lacking support/details
0 - good
50 - very good, well supported details
60 - excdlent

Subsequently, the members of the eva uation team met and consolidated their eva uations according
to the marking scale provided by the Department. The evaluation tabulation and explanatory notes were then
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forwarded to the contracting officer. No mark given by the evaluation team to the three bidders fell between
the discreet points on therating scae.

Upon reviewing the technical evaduation performed by the evauation team, the contracting officer
asked for certain clarifications and informed the evauation team that marks could have been given thet fell
between the discreet points on the rating scale.

As areault, the evaluation team reviewed its evaluation and reduced the origina evauation mark of
Control Data's proposdl asit related to key personnd, stating that such arating better reflected the skill set of
the personnel proposed by Control Data.

Subsequent to the above events, the caculation of price per points was performed by the
Department, and a contract was awarded to SHL Systemhouse Inc., the firm offering the lowest price per
points.

Jurisdictional Issues

In the GIR and subsequent submissons, the Department presents its podtion that the complainant
has no standing to complain since, at al materid times, Control Data was the bidder in response to the RFP.
It further submits that, while the complainant appears to have purchased the assets and assumed the liabilities
of Control Data, as of October 17, 1995, Control Data till existed as a separate and digtinct legdl entity. In
the ingtance, the bidder, Control Data, continued to exist as a separate and didtinct legd entity from the
complainant and consequently it, and it aone, could file a complaint in this matter. The complainant had
absolutdly no involvement in this procurement process and, consequently, cannot be consdered a potential
supplier in the circumstances. The Department further states thet it is inaccurate to say that it consdered the
complainant successor to Control Data for al purposes relating to this solicitation. The correspondence
directed at the eventua complainant aimed solely to respond to its correspondence and did not represent a
common understanding of any legd rights being transferred from Control Data to the complainant. Indeed,
the Department concludes that, until this point in time, the contracting officer was not aware of the
impending sde of Control Datato the complainant. In any event, had Control Data succeeded in its proposd,
a contract would have been awarded to it, and any transfer of the contract to the complainant would have
been subject to the sandard assgnment terms and conditions in the RFP which require, among other things,
the prior written consent of the Minigter of Public Works and Government Services.

For its part, the complainant submits that, pursuant to an agreement of purchase and sale between
the parent corporations of Control Data and the complainant, al assets, red, persona, tangible and intangible,
exising on August 31, 1995, and held by Control Data were transferred to the complainant. In addition, the
complainant assumed the corresponding rights of Control Data, including causes of action and contractua
and legd rights accrued or accruing to Control Data It further States that no legidative or regulatory
qudification currently exidts to override the clear intention of the parties in this case to transfer al relevant
rights and obligations of Control Data to the complainant as the actua “potentia supplier.” In the
circumgtances, denia of standing to pursue this claim could only rest on an overly literd interpretation of the
definition of “ potential supplier” and would require complete disregard of the parties intention to transfer dl
rights, liabilities, causes and obligations. The complainant adds that there was a common understanding
between the complainant and the Department that the complainant was successor to Control Data for dl
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purposes relating to the procurement, as is apparent from the correspondence between them. The fact that
the complainant and Control Data gtill existed as separate legd entities as of October 17, 1995, does not
change the fact that, if Control Data had been successful in its proposd, it would not have performed nor
benefited from performance of the contract. All such obligations and benefits would have devolved upon the
complainant. The complainant concludes its argument on this point by stating that “[d]enid of standing to
aggrieved parties and therefore of recourseto the Tribuna on the mere basis of change of ownership, without
showing that standing ought to be denied on a principled basis, would inhibit the free and efficient alocation
of resourcesin the context of businesses which are potentia suppliersto the federal government.”

The Tribuna notes that, pursuant to subsection 30.11(1) of the CITT Act, “a potential supplier may
file a complaint with the Tribuna concerning any aspect of the procurement process that rdaes to a
designated contract.” Furthermore, a*“potential supplier” is defined to mean “a bidder or prospective bidder
on a desgnated contract.” The main thrust of the Department’s argument is that the complainant lacks
gtanding to file acomplaint with the Tribunal because it was not a bidder on the designated contract at issue
and, therefore, does not qudify as a potentia supplier under the CITT Act.

The Tribund believes that, as a bidder on the designated contract at issue, Control Data acquired the
right to file a complaint with respect to the procurement process that related to that contract. As the
complainant argued, and the Tribuna accepts, this right represented an intangible asset that was assigned to
the complainant incidenta to the assgnment of al the properties and assets existing and held by Control Data
on August 31, 1995. The Tribund has no doubt that the assignment of property and assets was a bona fide
business arrangement and that the complainant has a legitimate commercid interest in pursuing the
complaint. While it may have been clearer if the complainant had commenced this metter in both corporate
names, i.e. AmeriData Canada Ltd. and Control Data Systems Canada, Ltd., there isno lega principle that
requires this. Assets and liahilities, including the rights to commence or defend a legd action, are regularly
sold by businesses and, absent some legd reason why this is not acceptable, the courts have accepted that
these actions may be maintained and litigated.

It is apparent from the correspondence between the parties that the Department knew that the
complainant, commencing at least as early as September 8, 1995, was pursuing the aleged grievance with
respect to the procurement process. In fact, the Department, on September 15, 1995, sent the complainant a
written debriefing of the evauation process and scoring with respect to the bid by Control Data. Though
express notice of the assgnment of the right to complain would have been prudent, the Tribunal accepts that
the Department had been notified of the assgnment.

The Department further submits in the GIR that the complainant did not comply with the 10-day
time limit for filing its complaint with the Tribuna. According to the Department, Control Data knew of the
Department’s intent to award the contract to the contract awardee as of August 24, 1995, and Control Data
had been debriefed by the Department, on August 28, 1995, as to why it had logt the bid. Further, the
Department submits that Control Data knew, at the end of August 1995, the basis of the complaint and about
the exigtence of the Tribund, as it had been mentioned to it by the Department as a possible avenue to
escdate its case. Nonethdess, the complainant did not contact the Tribuna before September 27, 1995, to
ask how to file acomplaint.
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For its part, the complainant submits that it made known its objection to the contract award well
within the time period contemplated by the Regulations and submits thet it filed its complaint with the
Tribuna within the 10-day period following denid of relief by the Department, as is prescribed in the
Regulations.

The Tribuna has determined that Control Data knew the basis of the complaint as a result of a
debriefing conducted by the Depatment and DND representatives on August 28, 1995. On
August 29, 1995, Control Data objected in writing to the Department and requested that the Stuation be
rectified. The Tribuna regards Control Data s letter to the Department as making an objection pursuant to
subsection 6(2) of the Regulations.

The Tribund is dso of the view that actual or congtructive knowledge of denid of relief to the
objection raised in Control Datds letter occurred as a result of the Department’s letter, dated
September 14, 1995, and sent by facamile to the complainant on September 15, 1995. As a result, the
Tribunal determines that the complaint filed with the Tribunad on September 28, 1995, is dso timdy in
accordance with subsection 6(2) of the Regulations.

Validity of the Complaint

The Complainant’ s Position

In its comments on the GIR and subsequent submission to the Tribunal, the complainant submits, in
part, that the evaluaion criteria specified in the RFP were changed, misapplied or not gpplied by the
Department in respect of its proposd. Indeed, notwithstanding the specificity and precison of the evaluation
criteria as Sated in the RFP, at some point in the evaluation, the process departed serioudy from the criteria
announced in the RFP. Specificdly, the complainant submits that sgnificantly less than the 60 points
announced in the RFP for software package knowledge were assigned to this criterion in evaluating key
personnel. In addition, the Department interpreted and, consequently, rated certain key requirements,
i.e. software knowledge, forma education and network management skills, in a manner not obvioudy or
eadly tracegble to the statement of requirement in the RFP and the * Statement of Work,” thereby prejudicing
the find score and ranking of Control Data's proposal. This can be observed in the written rationale
transmitted by the Department on September 15, 1995, and in the rationale in support of the bid evauation
clarification exercise which resulted in the lowering of Control Data's score. In both instances, the emphasis
in the rationale offered by the Department rests on factors other than software package knowledge, as is
specified in the RFP. The complainant submits that the clarification exercise, which affected only its
proposa, amounts to a device to erode its points earned in the first phase of the evauation and, thus, to raise
its price per pointsto aleve “uncompetitive’ with that of the contract awardee.

In summary, it is the view of the complainant that, though the RFP clearly stated the bads for bid
evauations, contrary to the provisons of Article 506(6) of the AIT, the Department gpplied different
eva uation factors from those specified in the RFP in a second “clarification” phase of evaluation.



The Depatment’ s Position

In response to the complainant’s comments on the GIR, the Department submits that the RFP
clearly stipulated that key personne would be rated out of 60 points and that the evaluation would be based
on the proposed personnel’ s knowledge of the software gpplications identified in the “ Statement of Work”
and in accordance with the order of importance in which these gpplications are lisged. The RFP dso clearly
identified the factors, i.e. individud’s education, work history, etc., on which the evaluation of key personnd
would be based and, consequently, there were no indefinite evaluation factors. In fact, software knowledge
was evauated as the sum of education (15 points), work history (10 points), relevant projects (5 points),
qudifications (10 points), years of experience (10 points) and demongtration of knowledge and experience
(10 points), which represents 60 points as stated in the RFP. In addition, it was clear enough from the
congtruction of the RFP and attached “ Statement of Work” that software knowledge was a key factor to be
evauated, and there is no need to keep on repesating these words every time a statement is made about this
subject matter in the evauation document. Conversdly, the absence of the words “ software knowledge” in
respect of comments made in relation to the above-mentioned factors cannot be interpreted to mean that a
matter other than software knowledge is being evauated. On the specific issues relating to the requirements
for software knowledge, forma education and network management skills, the Department indicates that the
software package in paragraph 10 of the “Statement of Work” and the CFB Borden Metropolitan Area
Network are one and the same; that the formal education of Control Data's personnd, specificaly as it
relates to Banyan VINES, was properly evaluated; and that the *“ Statement of Work™ clearly indicated that
the network management position required someone with project management skills. On the issue of the bid
evaudion darification, the Department emphasizes that the evaluated costs were not calculated until the
find evauation was done and that the darification was needed because of contradictory or unclear
satements made by Control Datain its proposd. In summary, the Department submits that the RFP clearly
defined the bid evauation criteriaand that these criteriawere used fairly in the evaluation of dl bids.

The Tribund’s Decision

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribuna limit its
condderdtions to the subject matter of the complaint. Furthermore, a the concluson of the inquiry, the
Tribuna must determine whether the complaint is valid on the basis of whether the prescribed procedures
and other requirements in respect of the designated contract have been observed. Section 11 of the
Regulations further provides, in part, that the Tribunal is required to determine whether the procurement was
conducted in accordance with the requirements set out in the AIT.

Article 506(6) of the AIT provides, in part, that “[t]he tender documents shdl clearly identify the
requirements of the procurement, the criteria that will be used in the evaluation of bids and the methods of
weighting and evauating the criteria”

There are two dements to the issue of whether or not the tender documents dearly identified the
requirements of the procurement, the criteria that would be used in the evauation of bids and the method of
weighting and evauating the criteria. Firgt, were the evauation criteria and their method of application and
weighting clearly identified in the tender documents? Second, were the criteria, their method of application
and weighting used in the eva uation those that were specified in the tender documentation?
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The RFP must be clear enough that a supplier can reasonably predict, in reative terms, what will be
rated higher when proposas are evauated. However, if it is obviousto a supplier that the e ements contained
in the RFP are unclear, i.e. there are ambiguous or contradictory statements, it is incumbent on the supplier
to address these dements when they arefirst evident. In the case a hand, the complainant is not aleging that
the evduation criteria in the RFP are or were unclear, but rather that they were misgpplied or that new
criteria were added that were previoudy unannounced. Therefore, on the issue solely of whether or not the
evaduation criteria and their method of application and weighting were clearly identified in the tender
documents, the Tribunal determines that this was not an eement of complaint and will not be addressed with
respect to the vaidity of the complaint. The Tribund is of the view, however, that the Department could and
should have done amuch better job in describing and explaining the evauation processin the RFP. A further
breskdown of the marking scheme would have given more trangparency to the process and might have made
the consequences of certain trade-offsin bidding evident to suppliers.

The complainant aleges that the Department awarded a contract on the basis of indefinite evaluation
factors and the mistaken gpplication of the evauation criteria. The RFP identifies the gpproach that wasto be
used in the evauation of proposas. The Tribund is of the view, based on the evidence before it, that the
Department, in conducting its evauation, did not deviate from what was stipulated in the RFP. The RFP
identified a weighting of 60 points to key personnd, 20 points to firm's experience and 20 points to
methodology and approach. In the case of key personnd, the RFP, dthough not providing a further
breskdown of point adlocation, did provide identifiable factors that would be taken into congderation in
evauating bids under this heading.

Turning now to the question of whether or not the criteria used in the evauation were those that
were specified in the tender documentation, the complainant argues that evaluation criteria were misapplied
or that new criteria were added that were previoudy unannounced. Evaluations of this type are, to a certain
extent, subjective, even when the evauation criteria and associated weightings are clearly identified in
advance. The Tribunal will not review the judgment of the technica evauation team, but will determine
whether the criteria and method of weighting and evauating the criteria specified in the RFP were actudly
used to evauate the bids. With respect to the complainant’s assertion that less than 25 of the 60 points
dlotted to key personne were assigned to software knowledge, the Tribuna finds that this dlegation is
unfounded, as the evidence indicates that software knowledge was considered in each of the factors of key
personnd. With respect to assgning rdatively higher points for personne with “certified” training, the
Tribund finds that this is a reasonable extension of having education as one of the evduation criteriaand that
the judgment of the technica eva uation team was reasonable in this case. With respect to the complainant’s
concern about the lack of project management responsbilities being mentioned in the scope of work, the
Tribuna notes that the evauation summary produced at the time of the evauation makes no mention of a
lack of project management skills in the personnd proposed. The Tribund is of the view that the RFP's
clarity is particularly wanting in respect of this evaluation factor. Reading the evaluation scheme as awhole,
however, particularly consdering the requirements to document in the bids relevant projects and the
respongbilities of each of the individuals proposed, the Tribund finds that assessing the project management
skills of personnd proposed as network managers with tasks such as assigting in the development of project
plans and roll-out reports is reasonable. Therefore, from the evidence before it, the Tribund is of the view
that the evaluation was conducted according to the plan contained in the RFP, and no new unannounced
criteriawere added.
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The Department, in its facamile transmission of September 15, 1995, to the complainant, provided a
breskdown of point dlocation for the factors of key personnd in an attempt to explain how it arrived at the
score given to Control Data s bid. The Tribuna concludes that, although a Smilar rationde may have been
used during the eva uation, this breakdown of points was not contemporaneous to the evaluation.

The Tribuna does harbour some concern about the revision of the score of Control Datal s bid. This
concern arises not because of the action of revising the score (evaluations are frequently iterative processes)
but because of the consequences of the revision and the potential questions regarding an ulterior motive that
this has generated. In deciding this matter, the Tribund has considered the Department’s rationde, as
documented in the origind evaduation report. The Tribund is satisfied that the difference in the written
gpopraisal of the complainant and that of SHL Systemhouse Inc., specificaly in relation to key personnd, is
aufficient to support the revison of Control Data's bid score in this respect. Further, the Tribuna has not
seen any evidence that contradicts the Department’s assertions as to the reasons for this revison and,
therefore, cannot conclude that thisrevisonisaviolation of the AIT.

Determination of the Tribunal

In light of the foregoing, the Tribunal determines, in condderation of the subject matter of the
complaint, that the procurement was conducted according to Chapter Five of the AIT and, therefore, that the
complaintisnot vaid.

Lise Bergeron
Lise Bergeron
Member




