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IN THE MATTER OF a complaint filed by Safety Projects
International Inc. under subsection 30.11(1) of the Canadian
International Trade Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.),
as amended,;

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

FINDINGS OF THE TRIBUNAL

INTRODUCTION

On May 26, 1998, Safety Proects Internationad Inc. (Safety) filed a complaint under
subsection 30.11(1) of the Canadian International Trade Tribunal Act' (the CITT Act) concerning the
procurement (Request for Proposa No. FP802-7-0456) by the Department of Fisheries and Oceans
(the Department) of asafety program management system.

Safety aleged that, because the Department was preoccupied with ensuring that Det Norske Veritas
(DNV), the eventual contract awardee, be the successful contractor, it failed to give Safety credit for many
aspects of its proposal. Safety aleged that the Department grossly and unfairly underscored its competitive
bid, thereby diminating it from condgderation during the second stage of the bid selection process.
Specificaly, Safety aleged that: (1) the Department failed to accept its accreditation even though Safety met
al the required criteria set out in the Statement of Work; (2) the Department’s scoring of its proposa was
unfair and not justified due to the fact that it pre-judged it and neglected to study fully al aspects of its
proposd; and (3) the tendering process for this contract was biased toward a specific body of safety
associationsin which DNV has abusiness affiliation.

Safety requested, as a remedy, that its proposa be re-evduated fairly and tha, if it rates in the
competition, it should be awarded the contract. In the dternative, Safety seeks compensation for the cost of
preparing its bid, its loss of profit and the cost of filing and pursuing this complaint with the Canadian
Internationa Trade Tribuna (the Tribunal).

On June 1, 1998, the Tribuna determined that the conditions for inquiry set out in section 7 of the
Canadian International Trade Tribunal Procurement Inquiry Regulations® (the Regulations) had been met
in repect of the complaint and, pursuant to section 30.13 of the CITT Act, decided to conduct an inquiry into
this matter. On June 25, 1998, the Department filed a Government Ingtitution Report (GIR) with the

1. RSC. 1985, c. 47 (4th Supp.).
2. SOR/93-602, December 15, 1993, Canada Gazette Part |1, Vol. 127, No. 26 at 4547, as amended.
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Tribuna in accordance with rule 103 of the Canadian International Trade Tribunal Rules.?
On duly 8, 1998, Safety filed comments on the GIR with the Tribunal. On July 29, 1998, the Tribunal asked
the Department to provide additiond information on audit accreditation. The Department responded on
Augugt 10, 1998, and, on August 14, 1998, Safety filed commentsin reply.

Given that there was sufficient information on the record to determine the vaidity of the complaint,
the Tribund decided that a hearing was not required and digposed of the complaint on the bass of the
information on the record.

PROCUREMENT PROCESS

On October 28, 1997, the Department issued a Request for Proposal (RFP) for the subject
solicitation with a closing date of December 11, 1997.

The RFP included, in part, the following information with respect to the evauation of proposas:

Your proposa will be evauated in accordance with the Selection Criteria and Weighting Factors
detailed at Appendix “E”. Proposas which fail to meet a minimum of 75% of technica category
(selection criteria exclusive of cost) will be considered non-responsive to the tender call and not
consdered further.
APPENDIX “E”
SELECTION CRITERIA

1. CAPABILITY AND CAPACITY TO CARRY OUT THE WORK

(35 points - Weighting factor 20)

11 Qudifications (10 points)

a) |Is the proposed team composed of a badance of sysems and training
devdopment project managers, auditors, and safety program accredited
personnd ?

b) Compare qudifications, commitment, and depth of the Contractor to ded with
changesin project personnd.

12 Experience (10 points)

a) Are the project personned proposed by the Contractor experienced in
deve oping safety management systems and providing the supporting training?

b) Ensure that the personnd shown by the Contractor are the resources assgned

to the project and not an inventory of the senior employees of the Contractor
who may only exercise oversght functions.

13 Reference Checks (15 points)

a) Hasthe Contractor completed smilar projects of this type for organizations of
nationa or international stature possessing wide-ranging operations?

b) Three specific references should be given and the Contractor’s work and level
of involvement must be confirmed independently.

3. SOR/91-499, August 14, 1991, Canada Gazette Part 11, Vol. 125, No. 18 at 2912, as amended.
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2. ABILITY TO PROVIDE AUDIT APPROVAL AND ACCREDITATION
(15 points - Weighting factor 10)

a) Does the Contractor belong to, or have approva from, a recognized body that
has empowered the Contractor with the ability to assess and approve internd
audit functionsto arecognized standard?

b) Isthe Contractor able to convey audit accreditation to Departmental employees
who will perform interna audit activities to verify the condition of the safety
program management system?

3. MANAGEMENT OF THE WORK (15 points - Weighting factor 15)

3.1 Scheduling (3 points)

a) Isthe Work Plan (cdendar of events, milestones) redistic and will it provide
the end product within the time dlotted?

b) Arethe milestones and calendar of events logicaly chosen and do they provide
for contingencies? Isthe timing redlistic and appropriate for the work?
3.2 Control of Work (3 points)

a) Wha systems are proposed to control the quality of products at the different
milestones?

b) What contingency plansarein place should announced and dedicated resources
become unavailable?
3.3 Dédiverables(9 points)
a) Do proposed ddiverables sttisfy the statement of work?

4. SUB-TOTAL OF TECHNICAL POINTS 1 THROUGH 3
Score must be greater than 860 (Weighted) for further assessment.
6. QUALITY OF PRESENTATION (10 points- Weighting factor 50)

6.1 Only the four Contractors having the lowest dollars to point ratio will be invited to
make an ord presentation.

During the bidding period, the Department issued two addenda to the RFP. The first addendum
extended the closing date to December 17, 1997. The second addendum, dated December 9, 1997, provided
bidders with clarifications and additiond information. It reads, in part, asfollows.

Question 9.

Reference: Statement of Work p. 3 of 9 Paragrgph 2.1.iii) dates that the training provided to the
Hedth and Safety Advisors will lead to recognized accreditation of safety program auditors. On
page 1 of 2 of the Contractor Selection Criteria 2.8) the criteria demands that the Contractor belongs
to, or have approva from, a recognized body that has empowered the Contractor with the ability to
assess and gpprove interna audit functions to a recognized standard. Further 2.b) demands that the
Contractor be able to convey audit accreditation to depatmenta employees who will perform
interna audit activities to verify the conditions of the safety program management system.

Quedtion 10.

We need daification on whether the accreditation is in internd audits or specid accreditation as
safety program auditors?

Quedtion 11.
If the accreditation isfor safety program auditors, do you have aspecific accreditation body in mind?
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Quedtion 12.

We need clarification on criteria 2.b) of the Contractor Selection Criteria where you demand that the
contractor be able to convey audit accreditation. Contractors are not in a postion to provide
accreditetion to departmenta employees. Accreditation are normally provided by professond
bodies?

Quedtion 13.

Isit your intent that the Contractor will, through the training, convey sufficient knowledge so that the
Hedlth and Safety Advisorswill bein aposition to become accredited by such professiond bodies?

Answer 9, 10, 11, 12, 13
Our objective isto provide our OSH Staff with training and experience to seek accreditation from a
recognized Accrediting Organization such as the Associaion of Accredited Safety Officers. Some

companies provide recognized training that will count towards the accreditation with the Accrediting
indtitution. Thisisnot an interna audit program.

According to the Department, five proposals were received, including one from Safety and one
fromDNV. A sdection committee of three officids, one from the Department, one from the Treasury
Board Secretariat and one from the Department of Hedlth, evaluated the proposals. According to the
committee's evauation report, DNV’s proposal was the only one that met the minimum score of 860.
Safety’ s proposal was not considered further. On February 16, 1998, a contract was issued to DNV in the
amount of $897,808.

VALIDITY OF THE COMPLAINT

Safety’s Position

Safety submits that, contrary to the Department’s claim that it conducted a competitive tender for
this solicitation, in fact, from the onset, DNV, with the Industrid Accident Prevention Association (IAPA),
was the Department’ s contractor of choice. According to Safety, thisis reflected by the inclusion in the RFP
of section 2.1(iii) of the Statement of Work, which reads as follows. “The delivery of training and follow-up,
in both officid languages, for Depatmental safety and hedth advisors that will lead to recognized
accreditation as safety program auditors. The provision of continuing education of occupationa safety and
health advisors so that audit credentials are maintained and enhanced. The provision of support and oversight
to the interna safety program auditors through the assessment of their audit findings and the making of
recommendations for additiond training and mentoring as required.” This requirement, Safety contends,
would preclude 99 percent of companiesinterested in this solicitation from qudifying, and this explains why
only five bids were received by the Department.

Safety adds that only two organizations in Canada, itsdf and the IAPA with its commercid partner,
DNV, can ddiver training which leads to a recognized accreditation of safety program auditors. Insofar as
the IAPA is concerned, Safety further submits that this Ontario-based government-funded organization has
used, since the early 1970s, under contractua arrangement, the safety rating system of the Internationa Loss
Control Indtitute of Atlanta, Georgia, which was purchased about five years ago by DNV. In addition, Safety
submits that the IAPA gets much of its funding from the Workers Compensation Board of Ontario, which
hel ped the Department draft the specifications for this RFP.
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Though the seniority and qudifications of the members of the selection committee are impressive,
Safety submits that none of them are seasoned occupationd hedlth and safety professonds. Further, they
each have adirect or indirect association with the IAPA.

Concerning the rating of its proposa by the sdlection committee, Safety submits that, in respect of
the RFP, Appendix “E,” “Sdection Criteria” item 1, “Capability and Capacity to Carry Out the Work,” it
included, in its proposd, the résumeés of four consultants, al certified accredited auditors. In addition, three of
the four consultants had qudified to become holders of the licentiate in health and safety auditing, and two of
the consultants were dso cetified as safety program auditors in the DNV/IAPA system. Safety dso
documented, in its proposdl, its past experience in completing Smilar or higher dollar value projects.

Concerning item 1.18) of Appendix “E” of the RFP for which it lost one evaduation point, Safety
submits that the RFP did not define what qudification was to be measured and how it was to be measured
and, in any event, surmises that combined practica and proven business qudifications and 60 years of
management experience should exceed a theoreticd Bachdor of Adminigtration degree. In respect of
item 1.1b), for which it received zero out of five points available, Safety submits that it clearly stated in its
proposa that “a dozen other qualified and experienced trainers and auditors could stand in as required” and
that it would be foolish and overkill to have submitted al 12 résumés with the proposa. Concerning
items 1.2, “Experience” and 1.3, “Reference Checks,” for which it scored zero, Safety submits that the
Department failed to carefully read its proposa, including the résumés of the consultants. In addition, though
it had given, in its proposal, the names of three internationa corporations as references, the Department never
contacted these references.

Concerning item 2 of Appendix “E’ of the RFP, “Ability to Provide Audit Approvd and
Accreditation,” for which it so scored zero, Safety submits that there is no regulating body in Canada, or
indeed in the world, to assess and approve internal audit functions to recognized standards. Safety submits
that such standards are set by independent organizations/associations and adds: “ Thus, DNV/IAPA st their
own standard, and [Safety] has set its own standard back in 1982.” Concerning the Department’ s assertion
that there was no evidence submitted in its proposad demongtrating a link between it and any accrediting
bodies, Safety submitsthat: () it is the Canadian representative to the Indtitute of Chemica Engineerswhich
is currently developing an internationa standard for safety, hedlth and environmenta auditors; (b) it ownsthe
trademarks and proprietary rights to the 5 Star Hedlth & Safety Management System; (C) it is the training
and examining body for certified accredited auditors through the 5 Star Hedlth & Safety Ingtitute; (d) it trains
auditors to the standard required to complete the licentiate in health and safety auditing, the world's highest
standard of hedlth and safety auditing quadification; (€) it has severa drategic dliances, for example, with the
Canada Safety Council, the British Safety Council, the World Safety Organization, etc.; and (f) it has been
recognized by Lloyd's of London. Certainly, Safety submits, dl this information was worth some points.
Safety adds that the RFP did not require the production of a professona code of conduct and, therefore, that
it cannot be pendized for not having submitted its code of conduct with its proposdl.

Concerning the management of the work, item 3.1 of Appendix “E’ of the RFP, “Scheduling,”
Safety submits that the use of a calendar schedule, though it might not score full marks for appearance, was
acceptable to show the overdl sequencing and achievement of the deliverables and should have received
some evdudion points. As well, Safety submits that it was improperly pendized for scheduling
inconsstencies while the difficulty arises only from the evauators lack of understanding of its proposd.
Concerning items 3.2, “Control of Work,” and 3.3, “Ddiverables,” Safety submits that its qudity control is
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built into its processes and that reference checks would have confirmed this fact. As well, the ddiverables
were clearly st out inits proposa.

In summary, Safety submits thet, because the sdlection committee was preoccupied with ensuring
that DNV be awarded the contract, it failed to recognize and give proper credit to Safety’s proposal.
Accordingly, its proposad was not studied adequatdly, the safety management system that it proposed was
not read and understood, and the references that it provided were not contacted. All this, Safety submits,
resulted in its offer being scored well below the minimum required for further consideration and possible
contract award.

Initsfind comments of August 14, 1998, Safety submits that, every time the Department provides
comments or information, the“god post” ismoved. For example, it submits that nowhere in the specification
did the Department define “a recognized body.” Safety submits that it identified itself as a recognized body
and that, according to the terms of the RFP and the information contained or referred to in its proposd, this
should have sufficed to establish Sefety as an accredited body. Similarly, Sefety submits that the definition of
a “recognized standard” offered by the Department was never mentioned in the origina specification.
As wdll, the Department’s mention of the requirement for re-certification or re-articling on an ongoing basis
as a pat of the “recognized standard” is a requirement not mentioned in the Statement of Work. The
question of the dtrategic dliances is aso a new requirement, since it was not mentioned in the origind
specification. This new information, Safety submits, reinforces two conclusons which it dready had, namely,
that the outcome of this solicitation was a “fait accompli” in favour of DNV from the outset and that the
s ection committee lacked professonalism, integrity and objectivity in completing the sdection process.

Department’s Position

The Department submits that it was not preoccupied with ensuring that DNV be the successful
bidder, asis dleged by Safety. It submits that Safety’ s proposa was rated in accordance with the conditions
of the tender documents. The Department submits that it publicly disclosed dl the sdlection criteria to the
bidders prior to the tender closing date and that a no time during the tender period did any of the bidders
request that the selection criteria be revised.

Specificdly, in respect of item 1.18) of Appendix “E” of the RFP, the Department submits that
Safety’s proposd did not demondrate accreditation in project management. Further, it submits that
qualification refers to education and not experience, which israted in item 1.2. The Department submits that,
under item 1.1b), it was looking for a backup plan for the main team of workers. Given the complexity and
duration of the project (two years), the Department submits that, a any time, the main consultants could
become unavailable for any reason. Therefore, the Department submits, it was crucid that bidders
demongrate that they had a second string of consultants and that the second string was as qualified as the
first. The Department submits that Safety failed to do so in its proposa and thet, therefore, this dement of
scoring was not assessable.

The Department further submits that Safety lost two points under item 1.2 of Appendix “E’ of
the RFP, “Experience,” because it failed to mention in its proposd, as it is now contending, that three of its
team members had been certified in the DNV/IAPA system.

According to the Department, Safety lost three points under item 1.3 of Appendix “E” of the RFP,
“Reference Checks,” because its proposal did not address the issue of auditor training for any of the
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companies for which work had been done in the past. In that sense, Safety failed to link its past experience to
the requirements of the Statement of Work.

Concerning item 2 of Appendix “E’ of the RFP, “Ability to Provide Audit Approvd and
Accreditation,” for which Safety logt 15 points, the Department submits that Safety failed to indicate in its
proposd any link to recognized accrediting bodies. The Department submits that Safety provided
supplemental materid to the Tribunal dong with its complaint, documenting, in part, a strategic aliance with
Lloyd's of London. Much of this materia did not form part of Safety’s proposd and, therefore, the
Department submits, isirrelevant to Safety’ s position.

Concerning item 3 of Appendix “E’ the RFP, “Management of the Work,” for which Safety lost
8out of 15 points, the Department submits that the information submitted by Safety in its proposd was
incomplete, unclear and of aquality not commensurate with a project of thisvalue.

The Department concedes that 2 points were missed in computing Safety’ s tota for technical points
under item 1.2, “Experience,” and that, therefore, taking into consideration the gpplicable weighting factor,
Safety should have received 40 additiond points. However, Safety’ s revised total for technical pointsremains
well below the minimum requirement of 860 points to accede to the ord presentation phase of the evaluation
process.

Concerning Safety’ s claim that videos provided with its proposa were not considered at the time of
the evauation, the Department submits that the above-mentioned videos were provided to the Department
under separate cover on November 28, 1997. Given that these videos were not part of Safety’s proposd,
they were not previewed by the selection committee. The Department further submits that there was no error
in the weighting of the sdection points; that the IAPA had no input in the development of the Statement of
Work for the occupationa safety and hedth oversight contract; and that no restrictions were imposed on
bidders as to whom they wished to have present to assst with their oral presentation.

In conclusion, the Department submits that Safety’s proposal was evauated according to the terms
of the RFP and dtrictly on its contents. Consideration could not be given to data not included in the proposa
at thetime of tender closing.

In its supplementary submissions, the Department indicates that a “recognized body” in respect of
audit accreditation is an organization, such as Lloyd's of London, Lloyd's Germanischer or the Accredited
Safety Auditors Association, that has some standing and a positive reputation in the community &t large. The
Department adds that the expresson “recognized standard” was meant to mean an approach that most
bodies would use in setting a standard or designation by which they would assess individuals looking for
accreditation. The sandard would normaly involve an assessment of the individud’s knowledge,
background experience, training and ability to audit in the field of safety and hedth. A recognized body
would aso want to ensure that, over time, any individua who is given accreditation is worthy of maintaining
that accreditation.

TRIBUNAL’S DECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribuna limit its
condderdtions to the subject matter of the complaint. Furthermore, a the concluson of the inquiry, the
Tribunal must determine whether the complaint is vaid on the basis of whether the procedure and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
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Regulations further provides that the Tribund is required to determine whether the procurement was
conducted in accordance with the requirements set out in the North American Free Trade Agreement,*
(NAFTA), the Agreement on Government Procurement® (AGP) or the Agreement on Internal Trade® (AIT),
whichever one gpplies.

Essentidly, Safety dleged that the tendering process for this solicitation was biased in favour
of DNV. Safety aleged that, as aresult, not only were the specifications of this requirement biased towards a
specific body of safety associations but, in addition, the Department failed, in evauating its proposd, to fairly
apply the evauation criteriaset out in the RFP.

Articles 1008.1(a) and (b) of NAFTA and Article VII.1 of the AGP provide that the tendering
procedures of a party’s entities must be gpplied in a non-discriminatory manner and must be consistent with
Articles 1009 through 1016 of NAFTA and Articles VII through XVI of the AGP. Article 501 of the AIT
provides that potentia suppliers are to have equa accessto government procurement.

Article 1015.4(d) of NAFTA and Article XI11.4(c) of the AGP provide that “awards shdl be made
in accordance with the criteria and essentid requirements specified in the tender documentation.”
Article 506(6) of the AIT provides, in part, that the “tender documents shdl clearly identify the requirements
of the procurement, the criteria that will be used in the evauation of bids and the methods of weighting and
evauding the criteria”

The Tribund must determine whether the selection criteria and weighting factors were clearly set
out in the RFP and whether, in evaluating Safety’s proposd, the Department applied fairly the sdlection
criteriaand essentia requirements set out in the RFP.

In respect of the clarity of the sdlection criteria and weighting factors set out in Appendix “E” of
the RFP, the Tribund is satisfied that they are clear. In addition, as evidenced by the contents of the second
addendum to the RFP, certain bidders sought confirmation of the meaning of certain criteria. If Safety il
had difficulty after these confirmations were issued, or 4ill had, in its words, concerns about the biased
nature of certain criteria, it should have raised the matter with the Department or the Tribunal within the
prescribed time frames. Thiswas not done.

Concerning the evaluation of Safety’s proposal proper, the Tribunal is satisfied that it was conducted
by aqudified and objective selection committee in accordance with the criteria and weighting factors set out
inthe RFP.

The Tribund notes, firdt, that the three members of the sdection committee currently assume
responghilities in the field of occupationa hedth and safety. As wel, two of the committee members are
from outsde the Department, namely, the Department of Hedth and the Treasury Board Secretariat.
The Tribuna aso notes that each of the rated elements of Safety’s proposal was reviewed by the selection
committee and evaluated according to the methodology set out in the RFP. In this regard, the Tribund
observesthat the sdection committee was consistent in the awarding of rating points. Where, in itsjudgment,
an element of a bidder's proposal met the requirements of the RFP, it awarded that element dl the rating
points related thereto. Smilarly, it awarded none of the reting points to a particular dement when, in its

4. Canada Treaty Series, 1994, No. 2 (C.T.S.), assigned on December 17, 1992.
5. Assdgned a Marrakesh on April 15, 1994 (in force for Canada on January 1, 1996).
6. Assdgned at Ottawa, Ontario, on July 18, 1994.
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judgment, such elements failed to meet the requirements of the RFP. This explains the zero ratings found in
the evaluation of Sefety’ s proposdl, asin the evaduation of most other bids.

The Tribund aso notes that the Department limited its evaluation of Sefety’s proposd to the
contents of the proposa as submitted on bid closing date. Thisiswhy the Department did not review, for bid
evauation purposes, the videos provided by Safety on November 28, 1997, or the information provided by
Safety in its complaint to the Tribuna, but not included in its proposd. The Tribund is satisfied that the
Department acted according to the provisions of the trade agreements when it limited its review of Safety’s
proposd to the materia submitted therein at the time of bid closing.

Concerning Safety’s dlegation that the Department failed to seek clarification or to contact the
references submitted by Safety in its proposd, the Tribuna is of the view that the Department was under no
obligation, in the circumstances, to seek clarification or to contact the references provided by Safety before
completing the first stage of the eval uation.

A mgjor point of contention between Safety and the Department, in this case, is whether Safety met
the requirement under item 2 of Appendix “E” of the RFP that dedls with audit approva and accreditation.
In its proposd, Safety essentidly proposed itself as the recognized body that had empowered it with the
ability to assess and gpprove interna audit functions to a recognized standard. The Department judged that
this was not sufficient to meet the requirement under item 23). The Tribuna agrees that this determination by
the Department was reasonable, based on the information contained in Safety’s proposal. Although Safety
presented some information in its complaint that may well have shown that it met this requirement, for the
reasons explained above, this information should have been provided to the Department in its proposal for
the selection committee to take it into condderation.

Safety submits that the Department’s action, particularly its falure to recognize Sefety as an
accredited body, reflects negatively on it and is the cause of a serious prejudice to Safety’s internationa
reputation. In the Tribuna’s view, the Department did not evaluate Safety’s capabilities as a business
enterprise to meet the requirements stated in the RFP or pronounce itsalf on Safety’ s capacity to deliver such
work. In the Tribunal’s view, the Department conducted an objective evauation of Safety’s proposd in
accordance with the selection criteria and weighting factors set out in the RFP. As areault of this evaluation,
the Department concluded that the proposd failed to meet the requirements necessary to proceed to the
second stage of the evauation. The Tribuna finds nothing improper with these actions by the Department.

DETERMINATION OF THE TRIBUNAL

In light of the foregoing, the Tribunal determines, in condderation of the subject matter of the
complaint, that the procurement was conducted in accordance with the provisons of NAFTA, the AGP and
the AIT and, therefore, that the complaint is not vaid.

Raynad Guay
Raynad Guay
Member




