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International Trade Tribunal Act.

STATEMENT OF REASONS

COMPLAINT

On February 18, 1999, Novdl Canada, Ltd. (Novdl) filed a complaint with the Canadian
Internationa Trade Tribuna (the Tribuna), under subsection 30.11(1) of the Canadian International Trade
Tribunal Act® (the CITT Act), concerning the procurement (Solicitation No. W8474-9-QQD8/A) by the
Department of Public Works and Government Services (the Department) on a sole-source basis, from
Microsoft Corporation (Microsoft), of 325 Microsoft Windows NT Server 4.0 licences and 12,000 client
access licences (CALs) for the Department of Nationa Defence (DND), Land Forces Command
(Land Forces).2

Novell aleges that the Advance Contract Award Notice® (ACAN) is an unsubstantiated sole source,
non-competitive contract that favours a sngle supplier not previoudy involved with DND. Novell contends
that Land Forces does, in fact, have the ability to make its existing network operating system® (NOS),
obtained from Banyan Systems Inc. (Banyan), year 2000 compliant within the Banyan family of products
and that, therefore, there is no need to resort to this ACAN. Novel further submits that the fact that
Land Forces wishes to introduce new features and services into its systems is a separate issue from
year 2000 readiness and that such new features and services should be properly defined and procured
through competitive tendering. In summary, Novell alegesthat the ACAN isbiased, unfair and unnecessary.

1. RSC. 1985, c. 47 (4th Supp.).

2. A subsgt of the Canadian Forces, Land Forces is comprised of the Regular Force and the Reserve Force. It has
15 mgjor stes and gpproximately 150 armories located across Canada.

3. A notice of intent to solicit a bid and negotiate with only one firm. This is not a competitive bid solicitation notice.
Suppliers, however, on or before the closng date indicated, may identify their interest and demondtrate their
capability to perform the contract.

4. The network operaing system manages the network and resources such as computers, files, mail and applications,
directory services, print services, etc. It alows for the interconnection of computers and the sharing of data and
peripherds. It is the backbone of the information technology infrastructure. DND currently has a large ingtalled
base in Banyan. Land Forces has approximately 14,500 Banyan users: 12,000 Banyan Native VINES users with
325 savers, and 2,500 StregtTalk for NT users in the Reserve Force with 150 servers. Nationd Defence
Headquarters aso has some 10,000 Banyan Native VINES users and an additiona 2,000 Banyan Native VINES
users in the Canadian Forces Recruiting, Education and Training System. There aso exist some 13,000 users of
Novell’s software products in the Air Command and the Maritime Command. Source: Government Ingtitution

Report.
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Novdl requedts, as a remedy, that the Tribuna stop the current procurement process. In addition,
Novell requests that the Department and DND hold a proper competitive solicitation process for the
requirement or, in the dternative, provide Novell full financial compensation in the order of $1,956,000.

On February 24, 1999, the Tribuna informed the parties that the conditions for inquiry set out in
subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations’
(the Regulations) had been met in respect of the complaint and that, pursuant to subsection 30.13(1) of the
CITT Act, it had decided to conduct an inquiry into the complaint. That same day, the Tribund issued an
order postponing the award of any contract in connection with the procurement, until the Tribund
determined the validity of the complaint. On February 25, 1999, the Department informed the Tribunal, in
writing, that a contract in the amount of $359,735.07 had been awarded to Microsoft on February 10, 1999.
Accordingly, on April 9, 1999, the Tribuna rescinded its postponement of award order of February 24, 1999.
On March 31, 1999, the Tribund informed the parties that Microsoft had been granted intervener status in
the matter. On April 1, 1999, the Department filed a Government Indtitution Report (GIR) with the Tribunal
in accordance with rule 103 of the Canadian International Trade Tribunal Rules.® On April 15, 1999, the
Tribund requested that the Department respond to Novell’s request of April 12, 1999, for additiona
information. The Department responded on April 22, 1999. On April 19, 1999, Microsoft filed submissons
with the Tribund. On April 26, 1999, Novdl filed with the Tribuna its comments on the GIR, on the
additional information provided by the Department on April 22, 1999, and on the pointsraised by Microsoft.

Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribund decided that a hearing was not required and digposed of the complaint on the bass of the
information on the record.

BACKGROUND

By way of background and to assist in understanding the nature of the various products which are
discussed in this complaint, the following information derived from the parties submissionsis provided.

At one time, two suppliers, Banyan and Novell, were the dominant companies in the NOS' market
with their Banyan Native VINES and Novel NetWare products. Microsoft then entered the market with its
Windows NT software. Although Banyan, Novell and Microsoft al provide loca area network (LAN)
solutions, only Banyan and Novell have directories” as part of their operating systems. The Banyan directory
is caled StreetTak, and the Novel directory is cadled Novell Directory Services (NDS). At present,
Microsoft does not control its LAN functions through a directory, but isin the process of developing one, the
Microsoft Active Directory.

5. SOR/93-602, December 15, 1993, Canada Gazette Part |1, Vol. 127, No. 26 at 4547, as amended.

6. SOR/91-499, August 14, 1991, Canada Gazette Part 11, Vol. 125, No. 18 at 2912, as amended.

7. A NOSiscomprised of three principa building blocks: the operating system kernel, the networking protocol and
the network directory. Novel’s April 26, 1999, submission a para. 45.

8. Novdl explains, in its submissions, that a directory goplication may be thought of as a sophisticated telephone
book for the network. Directories make it possible to organize, categorize and name al of the available resources
to creste an easy-to-access and easy-to-manage network, including client computers, file, application and
communication servers, gateways, hubs, routers and printers; databases, Web servers, GroupWare; E-mail; and
document management; and to dlow to identify the“rights’ of each user on the network.
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Prior to 1993, Banyan provided the only mgor NOS that had a directory. Banyan developed a
product caled StrreetTak for NetWare (i.e. for Novdl’'s NOS); however, the same year tha it was
released (1993), Novell released its own directory product (i.e. NDS). According to Novell, for a period of
time, the two products competed with one another but, over time, the Novel product was the most
successful of the two products.

According to Novell, Banyan made a corporate decision to get out of the business of producing
network products and to concentrate on offering professona services. In this context, Banyan needed a
technology solution to alow the holders of Banyan products to move to another supplier, as well as to
support Banyan Native VINES usars. Recognizing that Microsoft did not have a directory, Banyan
developed StreetTalk for NT, a directory product that offered existing Banyan clients the ability to
interconnect two separate networks (Banyan Native VINES and Microsoft Windows NT) through a
common directory.

PROCUREMENT PROCESS

On October 8, 1998, the Department received a requistion from DND for the acquigtion
of 325 Microsoft Windows NT Server 4.0 upgrade server licences to migrate 12,000 of its Banyan users
from the exising Banyan Native VINES NOS to a Banyan StretTak for NT solution. On November 18, 1998,
DND amended the requisition to add arequirement for 12,000 Microsoft CALSs.

On December 11, 1998, an ACAN was published for the above reguirements on Canada's
Electronic Tendering Service (MERX) with aclosng date of December 22, 1998. The ACAN indicates that
the solicitation is conducted under the provisions of the North American Free Trade Agreement® (NAFTA),
the Agreement on Government Procurement™ (the AGP) and the Agreement on Internal Trade™ (the AIT).
The ACAN reeds, in part, asfollows:

UPGRADE SERVER SOFTWARE LICENSES - ACAN
STATEMENT OF WORK:

Proposed calup againgt the Microsoft standing offer for Microsoft Windows NT Server 4.0 (qty 325)
and Client Access Licences (gty 12,000). [DND] is migrating 12,000 of its Banyan Users from a
Banyan Vines to a Banyan for NT solution therefore NT Licenses are required. Articles 1016.2(b)
and 1016.2(d) of NAFTA are applicable in this procurement for the bads for limited tendering.
Specificdly, 1016.2(d) is gpplicable because of the operationa requirement to continue using as
much of the exigting Banyan Product as possible and achieve year 2000 compliance. 1016.2(b) dso
gpplies for technicd reasons as Banyan's Product direction is clearly based on an NT platform. The
interchangeability of product dternatives is not an option available technicaly given the continued
use of the Banyan Streettalk.

Post Y ear 2000 that the department will be reassessing its Network Operating System requirements.

9. Done a Ottawa, Ontario, on December 11 and 17, 1992, at Mexico, D.F., on December 14 and 17, 1992, and at
Washington, D.C., on December 8 and 17, 1992 (in force for Canada on January 1, 1994).

10. Assdgned a Marrakesh on April 15, 1994 (in force for Canada on January 1, 1996).

11. Assgned a Ottawa, Ontario, on July 8, 1994.
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On January 11, 1999, Novell objected to the proposed procuremen.

On January 13, 1999, Banyan and Microsoft announced a drategic dliance to bring enhanced
busness vaue and a competitive advantage to enterprise customers through integrated messaging,
networking and Internet solutions. The announcement™ indicates that “[t]he aliance will focus on meeting
customer needs in the following areas. . . . enterprise internetworking and directory services, including
interoperability between, and migration from Banyan VINES® and StreetTalk® to Windows NT Server and
Windows® 2000 incuding the Windows NT directory services and the Microsoft Active Directory.”
(Emphasis added)

On February 10, 1999, the Department awarded a contract to Microsoft.

VALIDITY OF THE COMPLAINT

Department’s Position

The Depatment contends that Land Forces will have the primary role in the conduct of
Operation ABACUS, on behdf of DND. This operdtion is desgned to assigt civil authorities in the
mitigation of the potentid effects of the year 2000 problem, including possibly deploying about 20,000
troops in domegtic operations. To this end, Land Forces must be able to deploy ements and connect
anywhere in the Canadian Forces information technology infrastructure. Furthermore, to be able to conduct
Operation ABACUS, the Department indicated that Land Forces must first reconfigure its information
technology infrastructure to be year 2000 compliant and be able to support dl of its Sites.

According to the GIR, Banyan confirmed, in a letter addressed to DND dated November 3, 1998,
that, while not abandoning the Banyan Native VINES product, the development of new features and services
would be primarily developed on StreetTalk for NT software. Faced with this Stuation, the GIR submitted,
Land Forces had no other choice, from an immediate operationd (year 2000 compliancy) and technical
standpoint, but to “upgrade’ its existing Banyan NOS using StreetTak and Banyan StreetTak for NT to a
sngle Banyan StreetTak for NT configuration. This change implied the lega requirement to obtain
Microsoft Windows NT Server 4.0 licencesand CALSs.

According to the GIR, the following factors were taken into congderation by DND in findizing its
requirement for the ACAN:

Banyan's drategy to focus its development of new festures on StreetTalk for NT provides
no financid and technicad motivation to server hardware manufacturers to pursue
certification on Banyan Native VINES,

of the 475 servers used by Land Forces, 225 support Banyan Native VINES verson 85
(Banyan's current year 2000 compliant software verson), while 425 support Banyan
StretTak for NT. Given that only 50 servers must be replaced to accommodate Banyan
StreetTalk for NT versus 250 servers to accommodate Banyan Native VINES, the
estimated cogt differentia between these two options is $9 million in favour of the
StreetTalk for NT configuration option;

12. GIR, Exhibit 1.
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the current software didtribution system, which was customized for Land Forces, only
functions using the Banyan StreetTalk for NT product.

The Depatment submits that, because of the complexity of the task, the shortage of locd
information technology staff and thelittle time available to engineer a viable and robust solution, Land Forces
had no choice but to upgrade its Banyan NOS, composed of Banyan Native VINES and Banyan StreetTalk
for NT, to acommon configuration, Banyan StreetTalk for NT, a solution already proven in the Reserves. As
well, a common desktop configuration had to be adopted usng a common desktop software, the StreetTalk
for NT verson, automatically distributed to al Land Forces members. Thisis key in making sure that, when
an application isfound not to be year 2000 compliant, then, using the automated distribution, the upgrade can
automatically be pushed to dl users desktops.

The Department stated thet it understands that Novell takes no issue with DND upgrading within
Banyan’s product line, as this is standard industry practice. Novell, the Department submitted, appreciates
that, over the years, DND has made substantial investments in the installed base of Banyan’s NOS products
and that it has the inherent right to protect this investment by maintaining and upgrading the existing Banyan
NOS, including the need to acquire new technologiesto do so.

The Department recognized that DND has the ability to make its current Banyan NOS year 2000
compliant by upgrading within the Banyan family of products from the older verson of Banyan Native
VINES, which DND is presently usng, to the most current rdease of Banyan Native VINES,
i.e. verson 8.5, made available by Banyan in mid-1998. This upgrade does not require the introduction of the
Microsoft Windows NT servers and licences. This, the Department contends, is precisely Novel’s objection,
the non-competitive introduction of Microsoft products.

Notwithstanding the above, the Department submitted that Banyan StreetTalk for NT is the only
solution, from an operationa and technica perspective, that can alow Land Forces to meet the year 2000
deadline and to mount, conduct and support Operation ABACUS from any point of the Canadian Forces
information technology infrastructure, whether it is a Regular Force or a Reserve Force Ste. Thisis so, the
Department asserted, because of the desktop software digtribution system, the number of servers to be
replaced and the information technology staff shortage to support the operation. Therefore, the Department
submitted, athough Banyan Native VINES verson 85 is year 2000 compliant, it does not meet
Land Forces operationd and technica requirements. Indeed, Land Forces has standardized its desktops by
adopting a common desktop software which, by going to the Banyan StreetTak for NT, can automaticaly
push software application updates to dl users. In addition, because some servers acquired by Land Forces do
not support Banyan Native VINES, in order to achieve year 2000 compliance by means of Banyan Native
VINESverson 8.5, it would be necessary to upgrade, in fact “replace,” these servers.

Furthermore, the Department asserted that, for the reasons explained above, it would be cost
prohibitive to upgrade to Banyan Native VINES version 8.5 and impossible to do within the year 2000 time
condiraints and the requirement to support Operation ABACUS. In any event, the Department indicated that
the Enterprise Management System Project will competitively acquire, in the 2000-2001 time frame, an
automated software distribution tool .
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The Department added that Novel erroneoudy assumed that DND adways intended to use
Microsoft products without resorting to competition. This, the Department submitted, is Smply false insofar
as the intentions of DND are concerned. DND is committed to the Banyan product and, in fact, a
mai ntenance support plan contract with Banyan has been put in place for aperiod of two years.

Further, the Department argued that, without this misconception, it is clear that Novel is not
complaining about present actions, but rather anticipated future ones. Thus, the Department submitted,
Novel's complaint is, a best, premature. In the Department’ s submission, this view is supported by the fact
that Novell is seeking logt profits in the order of $1.95 million, while the current ACAN is only worth some
$350,000.

On the question of the introduction on a non-competitive basis of new features and services to the
exiging NOS, the Department argued that DND is staying within the family of Banyan products and,
consequently, is entitled to product upgrades, including the new features and services offered by Banyan
StreetTak for NT operating system product. In the Department’s submission, the requirement to procure
licences from Microsoft in order to make legal use of the Banyan StreetTak for NT does not condtitute the
procurement of aMicrosoft NOS solution.

The Department requested the opportunity to make further submissions with respect to the award of
cogsin the matter.

Microsoft’s Position

Microsoft substantialy agrees with the facts sated in the GIR. It submitted that Novell has no
ganding to file this complaint because it is not a “potentia supplier” as defined in section 30.1 of the
CITT Act, in that it does not directly supply any product or service that isthe subject of the solicitation or that
could be used to make the Banyan Native VINES product year 2000 compliant. Therefore, it isnot a®bidder
or prospective bidder” on the designated contract.

Microsoft further submitted that Article 1016(2)(b) of NAFTA gpplies to the Stuation because
“upgrading” to Banyan Native VINES verson 8.5, as opposed to smply acquiring Banyan StretTalk for
NT, is not viable for both operationa and technica reasons. Microsoft argued that Article 1016(2)(d) of
NAFTA gppliesin this ingance, as it essentidly relates to additiona ddliveries by the origina supplier that
are intended as an extenson of exiging facilities, namely, the StreetTalk platform. Furthermore, to consider
using Banyan Native VINES verson 8.5 ingead of Banyan StreetTak for NT would require that DND
purchase equipment which does not meet its requirements for open network architecture, interoperability,
connectivity and compatibility with a great proportion of its existing equipment and automated software
digtribution system.

Microsoft suggested that the Banyan/Microsoft dliance reflects development in the competitive
marketplace and that to adlow the complaint would deprive DND of the network performance and
technological advances of Banyan StreetTalk.

Microsoft argued that a procurement process driven by the requirement that suppliers not exceed the
lowest common technica denominator of competing is unfair to the procuring party and fails to reward
suppliers that have innovated and developed products that provide value-added solutions on an efficient and
codt-effective bads.
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Microsoft findly submitted that, in light of the Tribund’s role as a reviewing body, appropriate
deference should be afforded to the decison of government agencies to implement one information
technology solution over another because they are in the best postion, from the outset, to proactively
determine which solution is the mogt effective and cost efficient for ther operationa and technical
requirements. If deference is not afforded, Microsoft argued that this could result in unduly encumbering the
procurement process and lead to ineffective solutions and the creation of uncertainties in the government
procurement process, contrary to the spirit and intent of the trade agreements. Aswell, Microsoft submitted,
a procurement regime that so greetly diminishes the discretion of departments and that is characterized by
such uncertainty will only hamper a potential supplier’s ability to procure business and undertake projects
with somelevel of comfort thet their deployed efforts will not be wasted.

Novell’s Position

Novell submitted that, even though it moved quickly to pursue its right to object to the manner in
which this procurement was conducted, the Department issued a contract on the same day that Novell was
advised of the rgjection of its objection, thereby depriving it of the possibility to obtain a postponement of
award order from the Tribund and to have a chance to compete for this procurement if its complaint was
found to be vdid by the Tribuna. This, Novdl indicated, is contrary to the provison of Article 1017 of
NAFTA, inthat it prejudiced itsrightsto full remedy.

Novell submitted that the ACAN, the GIR and the April 22, 1999, letter from the Department
obscure DND's actud intentions in awarding this contract. They dl attempt to position the procurement asa
smple“upgrade’” of DND’s exigting Banyan Native VINES to a Banyan for NT solution. Novell argued that
thisis absurd. What is going on, in this instance, is that DND is moving away from its incumbent supplier
without the benefit of an open competition.

Novell sated that Land Forces has usaed the Banyan NOS and its related technologies for many
years. In addition, DND is now claiming that an upgrade of its Banyan NOS to the Microsoft Windows NT
NOS is necessary to dlow its sysems to become year 2000 compliant. Furthermore, DND wishes to
incorporate new festures into its existing systems, which are gpparently only available with the Microsoft
Windows NT NOS. In this respect, Novell contends that DND has the ability to make its Banyan NOS
year 2000 compliant by smply upgrading within the Banyan family of products to verson 85 made
avalable by Banyan in mid-1998. Novdl takes no issue with DND upgrading within the same supplier
product line, as thisis standard industry practice. However, Novell does take issue with the non-competitive
introduction of the Microsoft product. Novell submitted that, in its April 22, 1999, letter, the Department
recognized, in response to question 5, that a “migration” to a Novell NOS would require a complete
competition. Obvioudy, Novell argued, the same reasoning holds true for migrating to Microsoft, which is
exactly what DND is doing. As regards the new fesatures that DND wants to introduce, Novell is of the view
that these requirements should be properly defined and procured using traditional competitive methods.

Novell further asserted that the procurement at issue represents the introduction of a new NOS
within DND by incrementa means and without competition. Despite protestations to the contrary, Novell
submitted in the GIR that Microsoft Windows NT Server 4.0 isa NOS in direct competition with Novell’s
NetWare product.

Furthermore, Novdl indicated that DND’s purchase from 1994 to 1996 of some 250 NT-certified
sarvers, a an apparent cost of approximately $7 million, which were incompetible with Banyan Native
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VINES, clearly demonstrates DND’s intention to move to a new NOS which had server requirements that
were not compatible with DND-stated NOS standards.

With respect to the strategic aliance between Banyan and Microsoft, Novell submitted that, contrary
to the Department’s characterization in the GIR, the move from Banyan Native VINES to Microsoft
Windows NT is not a consequence of the natural evolution of a “partnership” between Banyan and
Microsoft. Novell argued that the focus of the dliance is to develop tools and services to permit clients that
want to migrate (i.e. move) from a Banyan Native VINES environment to a Windows NT-based
environment to do 0.*® This migration, Novell asserted, involves a decision by a customer to move to anew
NOS (Windows NT) provided by another supplier (Microsoft). Novell submitted that the selection of, and
migration to, a new NOS supplied by Microsoft without competition cannot be justified on the grounds that
Banyan and Microsoft have, for business reasons pertaining only to those companies, decided to enter into a
drategic dliance. Novell offers a product, Novell NetWare, which directly competes with the Microsoft
Windows NT Server 4.0, and it should have been given the opportunity, in an open competition, to
demondrate its ability to satis'y DND’s needs.

In addition, Novell suggested that, athough Banyan StreetTalk for NT offers existing Banyan clients
the ability to effectively interconnect Banyan Native VINES and Microsoft Windows NT, prior to deciding
to operate Microsoft Windows NT in pardld with Banyan, a knowledgeable client would consder (1)
whether to introduce Microsoft Windows NT or another NOS such as Novel NetWare, and (2) if the
decison were to introduce a Microsoft Windows NT environment, whether to use StreetTak for NT asa
directory service or NDSfor NT.

Novell asserted that, for a particular product to be consdered an upgrade, it has to be a direct
“evolutionary” enhancement of an existing product, in thisingtance the operating sysem kernd. Thus, Novell
argued, a Banyan Native VINES upgrade would be from version X of its UNIX-based kernel and operating
system to verson Y of the same. For Novel NetWare, it would be from NetWare operating system X to
NetWare operating system Y and, in Microsoft’s case, it would be from Microsoft Micro kernd X to
Microsoft kernel Y. For this reason, Novell submitted that the GIR is in error when it dates that the
acquisition of Microsoft Windows NT is on the upgrade path from VINES Novel submitted that
switching from Banyan Native VINES usng StreetTak to Microsoft Windows NT using StreetTalk for NT
isan operating system replacement and a directory service selection, not an upgrade.

Furthermore, Novdl submitted that moving from StreetTak to StreetTak for NT is a very
significant step which includes costly software and hardware decisons. Novell further submitted that, once a
Microsoft Windows NT infrastructure is in place, with dl the servers being Microsoft
Windows NT-compliant, and StreetTalk for NT is deployed, any reasonabl e information technology manager
would unplug the Banyan Native VINES network. It would smply cost too much in time, effort and
mai ntenance to do otherwise. Furthermore, Novel submitted that, if Microsoft Active Directory were proven
to be superior to StreetTak for NT, clients would transfer from StreetTalk for NT to Active Directory, asis
clearly set out in Banyan's press rel ease dated January 13, 1999.

With respect to the Department’s attempt to position this procurement as a response to an urgent
requirement to be configured and ready for Operation ABACUS, Novell argued that this is not the actua

13. GIR, Tab 1l
14. GIR & 6, para. 4.
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rationde driving this procurement. The ACAN contained no reference to Operation ABACUS, and
information provided by the Department indicates that, for the past severa years, DND has been purchasing
savers for the Regular Force and the Reserve Force that are not certified to operate in DND’s Banyan
Native VINES environment. Novell submitted that DND s, in fact, implementing a NOS rationdization
project that has been developing since September 1995. Furthermore, Novell submitted that the procurement
a issueis but a gtep in awell-defined DND project relating to NOS rationaization that has been underway
for severd years. This NOS rationdization project has been implemented by project splitting, as well as
without competition, contrary to the trade agreements.

In response to pecific issuesraised in the GIR, Novell submitted, in part, that:

the interoperability reason invoked by the Department in this instance does not make sense
snce deployed army units operate by means of tactical and strategic radio systems, not by
means of adminigtrative LANS. Besdes, any communications between army, air force or
navy units would have to pass over the Novell LANs used by the Air Command and the
Maritime Command, not to mention communications with the Royad Canadian Mounted
Police and the Canadian Coast Guard, both of whom will likely be involved in Operation
ABACUS,

because DND could make its existing Banyan NOS year 2000 compliant within the Banyan
family of products, theissue of year 2000 in support of the procurement at issueis but ared
herring;

the existence of two NOS configurations within Land Forces (Banyan Native VINES and
Microsoft Windows NT) is of DND’s own making and not the result of technological
development or the result of competitive procurement;

Banyan, Novdl and Microsoft dl have the ability to automaticaly digtribute software. This
is one of the primary functions of any network. Further, contrary to the Department’s
assartion, StreetTalk, whether Native VINES or for NT, does not do software ditribution.
StreetTalk is a directory service which contains some of the information that the software
digtribution system would need in order to update desktop software;

the reason that StreetTalk for NT verson 4.0 is the only Banyan solution that will alow
DND to ddiver its common desktop software is because Land Forces stopped doing
in-house engineering work in this area, given that this work could be done via the NT file
saves,

the GIR offers no explanation of why it was necessary to buy a new, third NOS
(i.e. Microsoft Windows NT) when DND dready owned one Banyan NOS with some
26,500 users, and a second NOS (Novell) with some 13,000 users,;

Banyan makes a digtinction between “support” (i.e. providing updates to make sure VINES
is year 2000 compliant) and “enhancements’ through the addition of new features to be
primarily developed for StreetTalk for NT. If Land Forces wants new features, then it
should procure these competitively;

the fact that the Regular Force bought 100 new NT servers not certified to operate in Land
Forces Banyan Naive VINES environment, the fact that the Reserve Force bought 150 servers
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under the same conditions and the fact that only 225 of the 475 servers owned by
Land Forces are certified to operate in a Banyan Native VINES environment demondrate
that DND intends to move from a Banyan NOS to a Microsoft NOS environment;

the GIR characterization of the recent purchase of servers not certified for use with the
Banyan Native VINES NOS as an oversight is not credible. The very presence of
some 250 Microsoft Windows NT-certified servers clearly illustrates a pattern of behaviour,
not asingleisolated misteke;

the GIR statement that Novel’s complaint is at best premature ignores the fact that this
particular ACAN is part of a NOS rationdization project. Furthermore, the suggestion that
there will be a subsequent competition fails to note the context in which such competition
would occur, i.e. with a huge indaled base of a particular tender’s product and the
attribution of sgnificant trangtion costs to move to an dternative solution;

Article 1016(2)(b) of NAFTA is not gpplicable in this case because Novdl is a potentia
supplier for the NOS rationdization project. Accordingly, thereis no absence of competition
for technica reasons, nor can it be said that no reasonable dternative to migrating to a
Microsoft NOS exigs,

Article 1016(2)(d) of NAFTA cannot gpply, as ether the initia procurement of software
and equipment was not covered by NAFTA or it was covered but not procured in a manner
provided for in NAFTA, as no Request for Proposal, ACAN or Contract Award Notice
advisng vendors of DND’sinitial purchase was published.

Novell gated that DND’s NOS rationdization project unfolded somewhat as follows. DND
non-competitively upgraded to Banyan's StreetTak for NT and used it as a migration tool to move the
StreetTak directory service from a Banyan Native VINES environment to a Microsoft Windows NT
environment. It then bought NT server software and the necessary certified hardware using the Nationd
Magter Standing Offers and removed the directory from the VINES platform onto the Microsoft Windows
NT platform. At this point, Novell argued, Microsoft Windows NT is fully deployed and controlled by
StreetTak for NT, and there is no need to keep or maintain the Banyan Native VINES NOS. Thefind stage
of the migration will be the replacement of StreetTalk for NT with Microsoft Active Directory.

Novel submitted that, in the circumstances of this case, the factors listed in subsection 30.15(3) of
the CITT Act judify an additiond amount of compensation for the damaege to the integrity of the
procurement system and the preudice that it suffered.

TRIBUNAL'’S DECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribund limit its
condderdtions to the subject matter of the complaint. Furthermore, a the concluson of the inquiry, the
Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
Regulations further provide that the Tribunal is required to determine whether the procurement was
conducted in accordance with the requirements set out in NAFTA, the AGP and the AIT.
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The Tribund must address, first, Microsoft’ s assertion that Novell does not have standing to file this
complaint because it does not directly supply any product or service that is the subject of the solicitation,
i.e. Microsoft server licences and CALS, or that could be used to make the Banyan Native VINES product
year 2000 compliant. Consequently, Microsoft submitted, Novell is not a potential supplier on a designated
contract.

Subsection 30.11(1) of the CITT Act provides that, “[s]ubject to the regulations, a potentia supplier
may file a complaint with the Tribuna concerning any aspect of the procurement process that relates to a
designated contract and request the Tribunal to conduct an inquiry into the complaint.” Section 30.1 of the
CITT Act defines“potential supplier” asa“bidder or prospective bidder on adesignated contract.”

The Tribund is of the opinion that, while Novell cannot supply Microsoft server licences and CALS,
it can, however, challenge the aspect of the procurement process which deals with the sourcing methodol ogy
used of the ACAN. Therefore, Novell need not demondrate its ability to participate as a bidder or
prospective bidder in the specific solicitation, since the redtrictive nature of the sourcing methodology used in
the ACAN prevents Novell from being a potentia supplier on the designated contract. In the Tribund’s
opinion, Novell need only demondtrate that it would have been a bidder or prospective bidder, had the
procurement been open to competitive bidding, and could have supplied the goods or services proposed to
be awarded. The Tribund is satisfied that Novell meets this test. Furthermore, as DND’s Air Command and
Maritime Command use Novel’sNOS in their operations, Nove| has standing to bring this complaint.

Before addressing the core issue of this complaint, i.e. whether or not the use of limited tendering
procedures is warranted in thisinstance, the Tribund will address anumber of peripheral questions raised by
the parties.

Novell has suggested that the solicitation at issue is but a component of a comprehensve NOS
rationdization project that has been unfolding & DND since September 1995. In this respect, the Tribund
makes it clear that only Solicitation No. W8474-9-QQD8/A is before the Tribund. The merits of prior or
future procurement actions referred to or mentioned by the partiesin the record of these proceedings are not
before the Tribunal.

With respect to the issue of “contract splitting” raised by Novell, the Tribuna notes that the trade
agreements™ provide that parties may not prepare, design or otherwise structure any procurement contract in
order to avoid the obligations of the trade agreements. In this context, the Tribuna observes that the
solicitation at issue, whether or not a component of alarger procurement, is conducted under the provisons
of NAFTA, the AGP and the AIT. Consequently, in the Tribuna’s opinion, DND and the Department are
not avoiding the obligations of the trade agreementsin thisinstance.

Furthermore, the Tribund is of the view that what Novdl characterized as an overarching
procurement, implemented piecemea by DND, can aso be viewed as the unfolding of an information
technology strategy. The Tribuna makes this distinction to point out that there is nothing wrong with the
development of an information technology srategy in generic terms that does not adopt or gpply technical
specifications with the purpose or the effect of creating unnecessary obstaclesto trade. The Tribund believes
that this clarification is useful in light of the submission made by Microsoft that entities, not the Tribund, are
the onesin the best position to determine their needs. While the Tribund subscribesto this view, the Tribunal

15. Article 1001(4) of NAFTA, Article VI of the AGP and Article 504(3)(b) of the AIT.
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notes that, when such Strategies are implemented, the trade agreements clearly require that these generaly be
implemented by means of competitive tendering procedures. In the Tribuna’s opinion, it is, therefore, clear
that, when drategies, such as the DND NOS drategy, are implemented, the procurement contracts flowing
therefrom must be conducted according to the provisions of the gpplicable trade agreements.

In this context, the Tribuna emphasizes that the trade agreements provide that Parties shdl ensure
that the tendering procedures of their entities are applied in a non-discriminatory manner with a view to
promoting equal access by suppliers.*® Accordingly, the Tribunal is of the view, as was stated in numerous
previous decisons of the Tribuna and its predecessor, the Procurement Review Board of Canada, that,
under the trade agreements, competition is the norm.*” Limited tendering procedures are exceptions, to be
narrowly congtrued by the Tribunal, which entities have the onus to establish on the basis of whichever
circumstances and conditions, set out in the trade agreements to use limited tendering procedures, apply.

In the GIR and subsequent submissions, the Department argued that competitive tendering
procedures were not warranted in this instance, because it would be uneconomica for DND to use such
procedures; because of time congraints, such as the requirement that the Land Forces NOS be year 2000
compliant and be able to co-ordinate Operation ABACUS on behdf of DND; and because the procurement
a issue is merdly an “upgrade’ to the exising Banyan NOS. The Tribuna notes, however, that the
Department, in the ACAN, has formaly invoked only those conditions and circumstances described in
Articles 1016(2)(b) and (d) of NAFTA. The Tribuna will address this more fully below.

With respect to the argument that competitive tendering would be uneconomical, the Tribund is of
the view that monetary considerations alone are not a valid reason under the trade agreements to use limited
tendering procedures. Unless valid judtification exists to use limited tendering procedures as specified in the
trade agreements, the competitive forces of the market must be left to decide the economic issues.

With respect to the issue of urgency (the time limitations to achieve year 2000 compliance and to
conduct Operation ABACUYS), the Tribund notes that, athough this judtification to use limited tendering
procedures exists in the trade agreements, " it was not invoked by the Department and DND in the ACAN.
Therefore, it cannot be invoked now as a post facto judtification. In any event, the Tribund notes that the
terms of this judtification would be difficult to meet in the circumstances, teking into consderation the fact
that the condition talks about Stuations “of extreme urgency brought about by events unforeseeable by the

16. Article 1008 of NAFTA, Article VIl of the AGP and Article 501 of the AIT.

17. See Encore Computer Ltd., Procurement Board of Canada, Board File No. G92PRF6631-021-0001,
Determination by the Board, February 28, 1992; Array Systems Computing Inc., Canadian Internationd Trade
Tribunal, File No. PR-95-023, Determination of the Tribunal, April 16, 1996; Sybase Canada Ltd., Canadian
Internationa Trade Tribund, File No. PR-96-037, Determination of the Tribunal, July 30, 1997; Polaris
Inflatable Boats (Canada) Ltd., Canadian International Trade Tribund, File No. PR-98-033, Determination of
the Tribunal, March 8, 1999; and Wescam Inc., Canadian International Trade Tribund, File No. PR-98-039,
Determination of the Tribunal, April 19, 1999.

18. Article 1016(2)(c) of NAFTA and Article XV (1)(c) of the AGP read: “in so far asis strictly necessary when, for
reasons of extreme urgency brought about by events unforeseeable by the entity, the goods or services could not be
obtained in time by means of open or sdective tendering procedures.” Article 506(11)(a) of the AIT reads. “where
an unforeseeable Stuation of urgency exists and the goods, services or congruction cannot be obtained in time by
means of open procurement procedures.”



Canadian International Trade Tribunal -13- PR-98-047

entity” and that, for example, since the middle of 1998, Banyan has made available to its clients a new
verson of StreatTak, versgon 8.5, which isyear 2000 compliant.

The Tribund also observes that the requirement to conduct Operation ABACUS was not mentioned
in the ACAN. Furthermore, the Tribunal is not persuaded by the argument put forth in the GIR that, to alow
communications from dl points of DND’s establishment, it is necessary to restructure the entire DND
information technology infrastructure. This leaves entirely open the question as to how, during Operation
ABACUS, Land Forces will communicate with the Air Command and the Maritime Command which use
Novell’s NOS, let done the Roya Canadian Mounted Police and the Canadian Coast Guard, presumably
aso involved in the operation.

Concerning the “upgrade’ issue, the question that the Tribuna must condder is whether the
procurement of Microsoft server licences and CALS, properly viewed, conditute the procurement of
“upgrades’ to the Banyan Native VINES NOS. The Tribuna understands that StreetTalk for NT alows
Banyan Native VINES to communicate with Microsoft Windows NT and vice versa. What the Tribund fails
to see is how the purchase of Microsoft NT Server 4.0 licences and CALSs condtitutes an upgrade to the
Banyan Native VINES, a product developed and manufactured by a different company. The Tribuna finds
that this procurement is not an upgrade of the Banyan NOS, as represented by the Department.

Turning to the core issue of this case, the Tribunad must decide whether the circumstances and
conditions, set out in Articles 1016(2)(b) and (d) of NAFTA to use limited tendering procedures and, thus,
derogate from Articles 1008 through 1015 of NAFTA, have been established by the Department and DND
in this ingtance. The Tribuna notes that Article 1016(1) of NAFTA provides thet, in certain circumstances
and under certain conditions, limited tendering procedures may be used, provided such limited tendering
procedures are not used with a view to avoid maximum possible competition. In the ACAN, the Department
and DND have invoked Articles 1016(2)(b) and (d) of NAFTA to justify conducting this procurement with
Microsoft using limited tendering procedures.

Article 1016(2) of NAFTA provides, in part, that an entity may use limited tendering procedures as
follows

(b) when,. . . for reasons connected with the protection of patents, copyrights or other exclusive
rights, proprietary information . . . or, when there is an absence of competition for technica reasons,
the goods or services can be supplied only by a particular supplier and no reasonable aternaive or
subdgtitute exists; (Emphasis added)

(d) for additiona deliveries by the origina supplier that are intended either as replacement parts or
continuing services for exiging supplies, sarvices or inddlations, or as the extendon of exigting
supplies, services or inddlations, when a change of supplier would compe the entity to procure
equipment or services not meeting requirements of interchangesbility with adready exigting
equipment or services, including software to the extent that the initia procurement of the software
was covered by this Chapter. (Emphasis added)

The Tribund is not satisfied that the Department and DND have successfully established that the
conditions of Articles 1016(2)(b) and (d) of NAFTA have been met in thisinstance.

With respect to Article 1016(2)(b) of NAFTA, the Tribuna is not persuaded that Novell NetWareis
not a reasonable aternative to the Microsoft Windows NT Server 4.0 software for the requirement at hand.
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In the Tribunal’s opinion, it follows that &t least one reasonable dternative or subgtitute exists and, therefore,
this condition is not vaid to support the use of limited tendering proceduresin this case.

With respect to Article 1016(2)(d) of NAFTA, the Tribund notes that the initia procurement of the
Banyan software was not made from Microsoft and, therefore, that this procurement is not “for additional
deliveries by the origina supplier” and, consequently, the Tribund finds that this article does not gpply to this
procuremen.

Novell has requested that a proper competition for this requirement be held or, in the aternative, that
it be compensated for the profit that it ogt.

The Tribuna does not understand why the Department acted so rapidly in issuing a contract for this
solicitation. The Department was well aware of Novel’ s objection to the procurement as proposed and knew
that Novell intended to complain about the matter to the Tribuna, asit is entitled to do under the CITT Act.
Neverthdess, without any urgency being documented or invoked in the ACAN, the Department issued a
contract to Microsoft on February 10, 1999, the same day that it informed Novell that its challenge had been
regected. In the Tribund’s opinion, by issuing a contract to Microsoft on that date, the Department, in fact,
removed from the remedies avalable to Novell the posshility that the procurement be opened up to
competition. In that sense, Novel was clearly prgjudiced by being deprived of the ability to compete for this
procurement and of the opportunity to be awarded the contract and to profit therefrom. In the circumstances
where clearly Banyan, Novel and Microsoft could have competed for the requirement, the Tribuna
estimates the opportunity lost by Novell a 1 in 3 and the preudice that it suffered to be equd to one third of
the profit that it would have made, had the contract awarded to Microsoft been awarded to Novdl at the
sameprice, i.e. $359,735.07 less GST.

The Department has argued that Novedl’s complaint was premature and unfounded, since it is not
DND’s intent to cease supporting its Banyan NOS and because, as was indicated in the ACAN, DND will
be reassessing its NOS requirements after the year 2000 and because the Enterprise Management System
Project will competitively acquire, in the 2000-2001 time frame, an automated software distribution tool.
Novell submitted that this suggestion by the Department fails to note the context in which such competition
would occur, namely, a huge ingtaled base of a particular tender’s product and the attribution of significant
trangtion costs to move to an dterndive solution. In this context, the Tribund refers the parties to its
decisions in Sybase Canada Ltd."® and Corel Corporation® for an indication as to how the Tribuna has
approached the question of the conversion costs in conducting a competitive solicitation.

DETERMINATION OF THE TRIBUNAL

In light of the foregoing, the Tribund determines that the procurement was not conducted in
accordance with the gpplicable provisons of NAFTA, the AGP and the AIT and that, therefore, the
complaintisvaid.

Pursuant to subsections 30.15(2) and (3) of the CITT Act, the Tribund recommends that the
Government compensate Novell for the opportunity that it lost to be awvarded the contract, and to profit

19. FileNo. PR-96-037, Determination of the Tribunal, July 30, 1997.
20. FileNos. PR-98-012 and PR-98-014, Determination of the Tribunal, October 26, 1998.
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therefrom, in the amount of one third of the profit that it would have made, had it been awarded the contract
at the price at which it was awarded to Microsoft, i.e. $359,735.07 less GST.

Pursuant to subsection 30.16(1) of the CITT Act, the Tribunal awards Novell its reasonable costs
incurred in relation to filing and proceeding with this complaint.

PatriciaM. Close
PatriciaM. Close
Member




