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Ottawa, Monday, October 26, 1998

File Nos.: PR-98-012 and PR-98-014

IN THE MATTER OF two complaints filed by Cordl Corporation
under subsection 30.11(1) of the Canadian International Trade
Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended;

AND IN THE MATTER OF decisons to conduct inquiries into
the complaints under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to section 30.14 of the Canadian International Trade Tribunal Act (the CITT Act),
the Canadian International Trade Tribund (the Tribunal) determines that the complaint in Fle No. PR-98-012
is valid because Solicitation No. 46577-7-1709/A was not conducted in accordance with Article 1008
(Tendering Procedures) of the North American Free Trade Agreement (NAFTA), Article VII (Tendering
Procedures) of the Agreement on Government Procurement (the AGP) and Article 501 (Purpose) of the
Agreement on Internal Trade (the AIT). The Tribund aso determinesthat the complaint in Fle No. PR-98-014
is valid because Solicitation No. 46577-7-1709/A was not conducted in accordance with Article 1013
(Tender Documentation) of NAFTA, Article XII (Tender Documentation) of the AGP and Article 506
(Procedures for Procurement) of the AIT.

Pursuant to subsections 30.15(2) and (3) of the CITT Act, the Tribuna recommends, as a remedy,
that the Department of Public Works and Government Services (the Department) issue a new solicitation for
the procurement at issue. The new solicitation should be conducted in accordance with the provisons
of NAFTA, the AGP and the AIT. More specificdly, in the particular circumstances of this procurement, it
is recommended that, in conducting the new procurement, the Department consider further reducing the
impact of the conversion cogsin evauating proposas, in an attempt to provide for effective competition.

Inthe dternative, if the Department decides not to issue a new solicitation, the Tribuna recommends
that the Department present to the Tribund a proposal for compensation, developed jointly with Cordl
Corporation (Cord), that recognizes the lost opportunity theat Corel experienced by being unable to make a
respongve bid in this case and the possihility that it may have been awarded this solicitation. Furthermore,
the proposa for compensation should address whether further compensation should be awarded in the
context of paragraphs 30.15(3)(a), (b) and (c) of the CITT Act. This proposd is to be presented to the
Tribuna within 30 days of receipt of the Tribund’s reasons.
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Pursuant to subsections 30.15(4) and 30.16(1) of the CITT Act, the Tribund awards Cord its
reasonable costs in preparing a response to the solicitation and in relation to filing and proceeding with these
complaints.

Pierre Gosdin
Pierre Gosdin
Member

Michd P. Granger
Michd P. Granger
Secretary

Thereasons for the Tribund’ s determination will beissued at alater date.
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Ottawa, Friday, November 6, 1998

TRIBUNAL CANADIEN
DU COMMERCE
EXTERIEUR

File Nos.: PR-98-012 and PR-98-014

IN THE MATTER OF two complaints filed by Cordl Corporation
under subsection 30.11(1) of the Canadian International Trade
Tribunal Act, R.S.C. 1985, c. 47 (4th Supp.), as amended;

AND IN THE MATTER OF decisons to conduct inquiries into
the complaints under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

STATEMENT OF REASONS

INTRODUCTION

On June 12, 1998, Cord Corporation (Cord) filed a complaint (File No. PR-98-012) with the
Canadian International Trade Tribunal (the Tribund) under subsection 30.11(1) of the Canadian
International Trade Tribunal Actl (the CITT Act) concerning the procurement (Solicitation No. 46577-7-1709/A)
by the Department of Public Works and Government Services (the Department) of an enterprise licence2 for
an office automation (OA) suite.3 The OA suite to be selected had to be year 2000 compliant4 and would
become the OA suite sandard for the Department of Nationd Revenue5 (Revenue Canada) for the
following eight years. The requirement also included ingtdlation, product support, training, the conversion of
documents, macros and agpplications, where necessary, and project management.

Corel dleged that the evauation framework for the Request for Proposal (RFP) was biased in
favour of the incumbent, Microsoft Corporation (Microsoft). Cord further submitted that the procurement
was being carried out in a discriminatory manner to its detriment and to the detriment of the integrity of the
Canadian procurement system. Specifically, Corel aleged that, contrary to Articles VII(1) and X11(2) of the
Agreement on Government Procurement6 (the AGP), Articles 1008(1)(a) and 1013(1) of the North

1. RSC. 1985, c. 47 (4th Supp.).

2. Thelicenang of alarge work group or site through an enterprise licence agreement. Enterprise licensing
is common in the commercid off-the-shef (COTS) software industry and usudly results in a smplified
licence agreement. See Government Ingtitution Report, Appendix D.

3. A product grouping which conssts of a family of COTS products capable of “datalinformation”
manipulation by the suite in an integrated manner and fully supported by asingle publisher. Datalinformation
manipulation by the COTS suite describes the capability of producing, generating or otherwise processing,
for example, tasks'documents/applications/data using information, word processing, spreadsheets, desktop
databases and presentation graphics gpplications.

4. Refers to the ability of the hardware/software to accurately perform caculations, comparisons or
sequencing that uses dates after January 1, 2000. See Government Ingtitution Report, Appendix D.

5. The Department of National Revenue provides services to the public from gpproximately 250 Stes in
seven regions. It has gpproximatdy 40,000 employees utilizing some 30,000 desktop work stations and
approximately 14,000 laptops. See Government Ingtitution Report, para. 11.

6. Assdgned at Marrakesh on April 15, 1994 (in force for Canada on January 1, 1996).
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American Free Trade Agreement7 (NAFTA) and Articles 501, 504(3)(b) and 504(3)(g) of the Agreement
on Internal Trade8 (the AIT) (hereinafter collectively referred to as the trade agreements), the Department
had: (1) combined the procurement of licences and integration/training requirements into one RFP when this
was not done by Revenue Canada in its prior acquisition of some 25,000 Microsoft OA licences through
sanding offers;9 (2) imposed on some bidders requirements relating to training, integration and conversion
(hereinafter collectively referred to as conversion costs)10 that were not imposed on Microsoft, even though
these very substantial costs had not previoudy been charged to Microsoft, but rather absorbed by Revenue
Canada; (3) imposed a bond requirement that appears applicable to Cord and not to Microsoft; and
(4) imposed a sdlection and evauation methodology which: (a) failed to meet the government’ s objective of
creating equity of opportunity; (b) was not fair in its design or gpplication; (c) violated the government's
procurement policies and regulations; (d) was not in accordance with Canada s domestic and international
trade agreements; and (e) appeared designed to ensure the ratification of Revenue Canada s 1996 decision to
implement, on a non-competitive sole-source bas's, the Microsoft OA suite as the departmental standard.

With respect to remedies, Corel requested that: (1) the statement of requirements and the selection
and evduation methodology in the RFP be amended to ensure that the RFP meets the needs of Revenue
Canada, while complying with Canada s domestic and international procurement obligations; (2) the RFP be
divided so that the provison of integration/training services become the subject of a separate RFP,
(3) the RFP contain a clause to the effect that any Microsoft-based bid have, added to it, al Microsoft OA
auite licence procurement costs associated with the RC7 project; 11 (4) mandatory requirement REQ. 63.112
be removed from the RFP, as integration with SAP13 was aready adequately covered in the RFP under
two rated requirements;, (5) the Tribunal issue an immediate order postponing the closing date of the RFP
until 40 days after the vdidity of the complaint was determined; and (6) it be awarded the costs of preparing
itscomplaint.

7. Done at Ottawa, Ontario, on December 11 and 17, 1992, at Mexico, D.F., on December 14 and 17, 1992,
and at Washington, D.C., on December 8 and 17, 1992 (in force for Canada on January 1, 1994).

8. Assdgned at Ottawa, Ontario, on July 18, 1994.

9. An offer from a potentid offeror which alows the Crown to purchase frequently ordered commercidly
and non-commercidly available goods and/or services directly from suppliers at prearranged prices, under
st terms and conditions, when and if such goods and services are requested.

10. In these reasons, the term “conversion costs’ includes the direct and indirect costs of changing from the
currently deployed COTS office suite to an dternative software product thet may offer smilar functiondity,
but that will have, for ingtance, different file formats, scripting languages and underlying macros. Conversion
cogts also include training costs and other costs incurred in changing to the new software.

11. Revenue Canada s designation for its distributed computing environment project. The god of the project
is to provide a year 2000 compliant computing environment throughout Revenue Canada. The computing
environment is made up of severd pieces, namdy, NT 4.0 Network Operating System, Windows 95 and
NT 4.0 Client Operating Systems, Exchange Server for messaging (email) and an OA guite. See
Government Ingtitution Report, para. 20.

12. In amendment No. 1 to the Request for Proposal, the proposed OA suite is required to support and
integrate, without restriction, with a SAP XXL List Viewer.

13. SAP is a deveoper of financia management systems COTS software for large corporate entities. See
Government Ingtitution Report, Appendix D.
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On June 17, 1998, the Tribunal determined that the conditions for inquiry set out in section 7 of the
Canadian International Trade Tribunal Procurement Inquiry Regulations14 (the Regulations) had been
met in respect of the complaint and, pursuant to section 30.13 of the CITT Act, decided to conduct an inquiry
into the complaint. On June 18, 1998, the Tribuna issued an order postponing the award of any contract in
relation to the procurement at issue until it determined the vaidity of the complaint. On June 29, 1998, the
Department certified that the procurement to which the designated contract related was urgent and that a
delay in the award of the contract would be contrary to the public interest. Pursuant to subsection 30.13(4) of
the CITT Act, the Tribuna rescinded its postponement of award order on July 2, 1998. On July 10, 1998,
the Tribuna informed Microsoft that it had been granted leave to intervene in File No. PR-98-012.

On July 14, 1998, Cord filed a second complaint (File No. PR-98-014) in respect of the solicitation
a issue. Cord dleged that, contrary to the trade agreements, the Department had, since June 12, 1998, the
date of Cord’s first complaint, perssted in its refusd to provide sufficient and appropriate information to
dlow Cord to prepare aresponsible bid and had unreasonably refused to extend the bid closing date in order
to dlow sufficient time for the government to provide the required information and for Corel to prepare abid.
In addition to reiterating its request contained in the first complaint that the solicitation be reopened and
the RFP revised, Cord requested that, in the dternative, the Tribund award it compensation, which
recognizes that Cordl has been denied the opportunity to compete for this procurement and to profit fromit,
and costs.

On July 17, 1998, the Tribuna informed the parties that the second complaint had been accepted for
inquiry and that it intended to proceed with this complaint in conjunction with Cord’s first complaint. The
Tribunal requested that the Government Ingtitution Report (GIR) to be submitted address both complaints.
On July 21, 1998, the Tribuna informed Microsoft that it had been granted leave to intervene in File
No. PR-98-014. On August 11, 1998, the Department filed the GIR, relating to both complaints, with the
Tribunal in accordance with rule 103 of the Canadian International Trade Tribunal Rules15 (the Rules).
On Augug 26, 1998, Cord and Microsoft filed comments on the GIR with the Tribunal. On September 8, 1998,
the Tribunal granted the Department permission to respond to the new issues raised in Cord’ s comments on
the GIR. As wdl, the Tribund asked the Department to provide additional information in respect of the
additional Microsoft licences/'upgrades procured by Revenue Canada after August 28, 1997, and the value of
the retroactive contract relating to these purchases. In filing further submissions on September 11, 1998, the
Department responded to the Tribund’s request. On September 21, 1998, Corel sent comments in reply.
Microsoft informed the Tribuna that it supported the Department’s response to Cord’s comments on
the GIR.

Given that there was sufficient information on the record to determine the validity of the complaints,
the Tribuna decided that a hearing was not required and disposed of the complaints on the basis of the
information on the record. The Tribunal issued its determination on October 26, 1998.

14. SOR/93-602, December 15, 1993, Canada Gazette Part 11, VVol. 127, No. 26 at 4547, as amended.
15. SOR/91-499, August 14, 1991, Canada Gazette Part 11, Vol. 125, No. 18 at 2912, as amended.
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BACKGROUND AND PROCUREMENT PROCESS

The RFP for this requirement was released on May 15, 1998, to Canadd s Electronic Tendering
Service (MERX). In order to better understand the background to these complaints, the Tribuna will outline
how Revenue Canada arrived at its current office information processing base.16

During the 1991-92 period, Revenue Canada, Customs and Excise (RCCE) decided to move from a
DOS-based microcomputer software application to Windows-based applications and to adopt a
departmenta standard. RCCE conducted an interna technica evaduation of al Windows-based software
gpplications for word processing, spreadsheets, presentations and databases and selected Microsoft as its
departmental OA standard. In March 1992, RCCE requested the Department to purchase 4,367 Microsoft
OA licences, and the Department issued an Advance Contract Award Noticel7 to this effect. The mgor
competitors of Microsoft at thet time, Lotus Development Corporation (Lotus) and WordPerfect Corporation
(WordPerfect), were aware of RCCE's evauation. Lotus submitted an unsolicited proposd for the
requirement which included a combination of Lotus and WordPerfect products. This offer was reected for
technicd reasons. A contract for 4,744 OA licences was eventudly awarded to Microsoft. Later in 1992, an
additiond contract was awarded for 1,400 Microsoft OA licences. At that point, RCCE had
approximately 7,144 such licences to cover its 11,00018 microcomputer base.

Also in 1992, Revenue Canada, Taxation (RCT) conducted an internd technicd evauation of the
Windows-based OA products available at the time, which resulted in the selection of two Lotus products
(Ami Pro and Fredlance) and two Microsoft products (Exce and MS-Mail).

In September 1992, RCCE and RCT were consolidated into a single operation. In November 1992,
a decison was made to have Microsoft Office made the departmental standard. During the 1993-94 period,
Revenue Canada acquired an additiona 10,106 Microsoft OA licences using the Nationa Master Standing
Offerl9 (NMSO) method of supply. In February 1995, the Department awarded an NMSO to Microsoft
that included provisions for large account volume site licence (Select Agreement) procurements. The Select
Agreement provided for lower prices on high-volume purchases and a less onerous framework for the
acquigtion of licences. In the 1995-96 period, Revenue Canada used this method of purchasing to increase
the number of Microsoft OA licences to 22,436, which represented approximately 80 percent of its base.
These OA licences were used to create hundreds of thousands of work instruments (e.g. documents,
Spreadsheets, presentations and databases). Many of these work instruments continue to be used today.

In September 1996, Revenue Canada management approved the RC7 project, which was aimed a
establishing a standard year 2000 compliant desktop and server infrastructure at al departmental Sites across

16. This base includes, in addition to Microsoft software, some 4,000 WordPerfect users. See Request for
Proposal, section 2.2.3.

17. A notice of intent to solicit a bid and negotiate with only one firm. It is not a competitive solicitation
notice. Suppliers, however, on or before the date indicated in the notice, may identify their interest and
demongrate their ability to perform the contract.

18. This number includes 1,000 Microsoft OA licences procured prior to 1992.

19. A Nationd Masgter Standing Offer is a particular type of standing offer open to a number of authorized
government departments and agencies, on a nationa bass, to achieve repetitive buys of goods and/or
sarvices at pre-negotiated terms and conditions. A contract is effected when an authorized user completes a
specific cdl-up (an order) againgt the sanding offer.



Canadian International Trade Tribunal -5- PR-98-012 and PR-98-014

Canada. This project involved the upgrade and/or replacement of essentidly al of the hardware and software
acquired by Revenue Canada during the last decade. The procurement Strategy for the RC7 project was
based on the use of established procurement methods. In the case of OA software, Revenue Canada planned
to rely on cdl-ups againg the Microsoft NMSO. In March 1997, Revenue Canada started to replace
year 2000 non-compliant software with software upgrades under the Sdect Agreement of the
Microsoft NM SO.

On Augugt 28, 1997, the Department and the Treasury Board of Canada Secretariat (TBS) advised
departments of changes that they were introducing with respect to the NMSO for COTS software and
computer gpplication software. These reflected changing conditions and the desire of the TBS and the
Department to return to the original intent of standing offers as a method of supply, i.e. to meet local needs
for smadl quantities.20 Accordingly, the new directive limited the authority given to departments to purchase
software directly from suppliersto 10 licences or 1 licence covering 10 people to amaximum of $40,000 per
cdl-up.

While the Department and the TBS had redtricted the delegated authority for cal-ups againgt
sanding offers to procure software in existence as of August 28, 1997, Revenue Canada continued the
rollout of the RC7 project as planned. According to the Department, this was done because of the effect that
any dday would have on Revenue Canada's ability to achieve year 2000 compliance, including the
posshility that implementation teams, which had been organized and trained over a period exceeding
sxmonths, would move to other projects both indde and outsde Revenue Canada. Between
September 1997 and May 22, 1998, the date on which the RFP was posted on MERX, Revenue Canada
ingaled and subsequently retroactively purchased 16,468 Microsoft OA suite upgrades using the
Microsoft NM SO.

Againg this background, in April 1998, it was decided to open up Revenue Canada's OA slite
requirement to competition, notwithstanding the urgency of achieving year 2000 compliance. The need to
take into condderation investments aready made by Revenue Canada, in terms of training personnd, the
development of forms and software gpplications, etc., was an important requirement of the process. Given
the urgency associated with the requirement and the desire to give bidders the opportunity to compete and
the maximum time to perform the work, a first draft of the RFP was issued to potential bidders on
April 23, 1998.

On April 24, 1998, Revenue Canada, the Department and Cordl, Lotus and Microsoft (the three
publishers of OA suites) met to review the draft RFP. On April 28, 1998, Cord provided itsinitia response
to the document. In summary, Core indicated that it believed tha it was unreasonable to cdl for
SAP competibility as a point-rated requirement of the RFP and expressed concerns about the use of
converson costs as an evauation criterion. On April 30, 1998, the Department faxed an updated verson of
Appendix A to the draft RFP, entitled “ Statement of Requirements,” to the three publishers, asking for their
comments. On May 1, 1998, Corel responded and reiterated its concerns about conversion costs, including
training cogts. During the period from May 4 to 15, 1998, the Department findized the RFP. Concerns
raised about converson requirements led to the hiring of Science Applications International Corporation
(SAIC) to carry out a detailed study concerning the scope of the file conversion effort (the SAIC report).
On May 22, 1998, the RFP was posted on MERX. The Department recognized that not dl the information

20. Government Indtitution Report, Exhibit G.
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required to respond to the RFP was available at the time of its issuance21 The intention was to release
additiona information asit became available. The RFP was subsequently amended five times.

The RFPincluded the following provisons:

(1) the note on page 5 of the RFP advised that a bidders conference was to be held on or about
June 3, 1998, and that Site vigts were to be held on or about June 9, 10 and 11, 1998. The Site visits
were intended to dlow bidders to vidt/review Revenue Canadd's certification premises and
procedures and to experience the certification process by conducting a sample ingtalation and set of
tasksleading to certification;

(2) the " Statement of Requirements,” Appendix A to the RFP, indicated under mandatory REQ. 7
that the proposed OA suite must be commercidly available22 as an integrated set of components on
the date of bid closing. REQ. 73, a point-rated requirement, indicated that the proposed OA suite
should be certified by SAP as being compatible with its software;

(3) item 1 of section 2.1.1 of Appendix B to the RFP, “ Sdlection & Evauation Methodology,” stated
that, for bid evauation purposes, the value of the RC7 Microsoft OA suite upgrades/licences
deployed from August 1997 until the date on which the RFP was issued would be added to any bid
that included Microsoft OA software; and

(4) item 3 of section 2.1.1 of Appendix B to the RFP requested bidders to bid afirm lot price for the
conversion of current OA suite template files and gpplications containing scripts, macros, forms and
interfaces to a replacement suite, and item 4 of section 2.1.1 requested bidders to provide afirm lot
price for the migration and converson of exising Lines of Busness and OA functions to a
replacement suite,

On May 26, 1998, Cord submitted itsfirgt lit of questions. Included in the matters raised by Corel
was the ddlay incurred in obtaining configuration documentation. Corel indicated thet, as a reult of this
delay, it might require an extenson of the RFP closng date to accommodate this delay. Corel also advised
that it would be impaossible to provide afirm lot price for conversion unless additiona details were provided.

On May 29, 1998, the Department rdeased amendment No. 1 to the RFP. The amendment
provided Cord with information relating to Revenue Canadd's approva process for the digtributed
computing environment platform and for preparing gpplications for the RC7 environment, including
information on Line of Business gpplications resding on Revenue Canadd's distributed computing
environment platforms. The amendment aso provided a compact disc containing configuration
documentation. All this information was relevant to the planned ste vidts. The amendment included a
revised gpproach to the reguirement of OA suite interoperability with the SAP-based corporate
adminigtrative system. According to the Department, given that OA suites were not any of the software
products certified by SAP, the point-rated requirement for SAP certification was deleted and a new
mandatory requirement (REQ. 63.1) was added. The amendment indicated that the requirement was made
mandatory because of the dgnificant impact that this function would have on 9,000 Revenue Canada
employees.

21. Government Ingtitution Report, para. 50.

22. Defined in the Request for Proposd as “Non beta verson/copy(ies) of the software available in the
market place as demongtrated through public press reeases, price listed in ‘Price List’ catalogs and ingtalled
a a Corporate Ste other than that of the Publisher or the Bidder.”
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On June 1, 1998, Cord submitted a second list of questions concerning, in part, the rationde for
contract financid security, performance pendties and the new SAP requirement. On June 2, 1998, the
Department advised bidders, by facamile, that the bidders conference scheduled for June 3, 1998, was
cancelled due to the fact that the find information pertaining to how to ded with the converson effort was
not available. Information concerning converson requirements expected to be released at the bidders
conference was made available to dl bidders in amendment Nos. 1 (May 29, 1998), 2 (June 3, 1998)
and 3 (June 18, 1998).

On June 2, 1998, the Department requested Cord to reformulate its concerns regarding conversion
cogsin the form of questionsthat could be answered in a manner gpplicableto dl bidders.

On June 3, 1998, Cord submitted a third list of questions concerning the inclusion of training,
digtribution, migration and file converson cogs in the RFP. It also requested that the costs of licences,
training, distribution, migration and file converson incurred by Revenue Canada prior to August 1997 be
added to any bid based on the Microsoft OA suite. That same day, the Department issued amendment No. 2
to the RFP, which included information on training services. Prospective bidders were dso informed that
additional details on the conversion requirements would be provided at the earliest possible date.

On June 4, 1998, Cord submitted a fourth list of questions. It asked for details of the proposed visit
to Revenue Canada, as well as additiond information about the RC7 project. On June 8, 1998, the
Department wrote to Cord regarding its Site vigit, then scheduled for June 12, 1998. On June 9, 1998, Cord
wrote to the Department requesting additiona information on the site visit. Corel noted that, as its technica
resources were in Orem, Utah, it would be difficult to determine who should be present for the visit until the
additional information was provided. On June 10, 1998, the Department provided additiona information on
the dte vist. That same day, Cord advised the Department that it would not be able to schedule the
gppropriate Saff to be present for the Ste vist.

On June 12, 1998, Cord filed acomplaint (File No. PR- 98-012) with the Tribunal.

As noted, on June 18, 1998, the Department issued amendment No. 3 to the RFP. The amendment
included a copy of the RC7 platform rollout strategy, the SAIC report which was received by Revenue
Canada on June 3, 1998, and Revenue Canadd s analysis of the report dated June 5, 1998. The amendment
indicated that the number of files consdered to be operationdly critical had been reduced and the number of
busness gpplications requiring converson specified. The amendment adso conveyed to bidders
two important decisons:

(1) with respect to training costs and file conversion codts, that the government had decided that
these costs would be evaluated at 50 percent of the price proposed; and

(2) that the requirement for afirm lot price for file converson costs had been changed to a firm unit
price per type of filesto be converted and that the number of files of each type to be converted had
been reduced to those that were considered essential.23 Concerning Cord’ s question as to the effort
required to achieve the conversion, the amendment indicated that only contractors could estimate the
levd of effort, as it was dependent on the skill level of the people and the tools available to
contractors.

23. Almogt 12 percent of the tota, or gpproximatey 94,500 documents. In order of volume, these
documents are made up of spreadsheets, word processing, presentation graphics, embedded OA applications
and databases. See Revenue Canada s covering memorandum to the SAIC report.
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On June 24, 1998, Corel submitted another list of questions relating to Revenue Canada s andysis
of the SAIC report. Core noted that the SAIC report provided no information to dlow bidders to estimate
the actud person-days of effort required to achieve the converson requirements. It requested that the
government consider aternative methods of handling conversion requirements, such as the use of exigting
year 2000 standing offers, the issuance of a separate RFP for conversion services or the amendment of the
current RFP to seek hourly or per diem rates for converson work. Corel dso asked for clarification on the
esimate of 705 days of converson work mentioned in Revenue Canadd's covering memorandum to the
SAIC report.

On June 29, 1998, Core wrote to the Department requesting an extension of the July 6, 1998, bid
closing date on the basis that it had not received al the information necessary to formulate aresponsive bid.

On June 30, 1998, the Department issued amendment No. 5 to the RFP. This amendment included,
among other things, answers to Cord’s remaining questions and advised that, due to the urgency of the
requirement, the Crown could not extend the solicitation period. In response to Cord’s questions, the
Department indicated that: (1) sample files had been collected by the SAIC project team and brought to the
mestings held with publishers and interested integrators during the week of June 10 to 12, 1998; (2) these
files could be reviewed by interested bidders on July 2, 1998; (3) it would not consider adternative methods
for handling conversion requirements, as the methods proposed by Cord ether transferred dl risk relating to
conversion from the bidder to the government or unfairly penadized a bidder with a crestive solution to the
converson problem; (4) Revenue Canada could not estimate the level of effort required to perform the
conversion, since it was unaware of the skill level of a bidder’s resources and the quality of itstools, (5) the
esimate of 705 days of converson work mentioned in Revenue Canadd's covering memorandum to the
SAIC report was referring to the 16 Line of Business gpplications identified in Appendix C to the
SAIC report; (6) the training requirements, as stated in the RFP, reflected Revenue Canada s requirements
and provided bidders with flexibility and innovation in delivery; and (7) each requirement that it handled was
assessed on a case-by-case basis for risk associated with its delivery and that, in thisinstance, because of the
critica consequences of the failure to deliver on the Crown’s interests, it was decided to require a $2 million
performance bond to be posted.

On duly 2, 1998, Cord met with Revenue Canadato review the samplefiles. On July 3, 1998, Corel
wrote to the Department complaining about the lack of meaningful information provided to caculate the
converson cods. According to the Department, it received Cord’s letter on or about July 8, 1998, that is,
after bid closing on July 6, 1998.

On duly 7, 1998, according to Cord, it learned that Revenue Canada had retained the services of a
consultant, Hill and Knowlton, to assg it in preparing the GIR. At the time, Hill and Knowlton was
registered asalobbyist for Microsoft.

On July 14, 1998, Cord filed a second complaint (File No. PR-98-014) rdlating to this solicitation.

VALIDITY OF THE COMPLAINT

Corel’s Position

Cord began its submissions relating to the first complaint by arguing that government procurement
policies and practices were built upon the principles of fairness, openness and trangparency and the
obligation to provide equa opportunitiesto dl firms and individuas competing for government work. These
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principles are st out in domestic regulations and policies, aswdl asin the trade agreements. Cordl submitted
that the procurement process at issue clearly failed to measure up to these standards. More specificdly,
Cord’s submissions addressed two main concerns: the structure of the RFP and Cord’s unsuccessful
attempt to get information. Corel submitted that the statement of requirements and evauation framework of
the RFP discriminate with respect to converson costs and that they clearly etablish a bias againgt potential
suppliers not offering Microsoft-based products.

With respect to the “leveling” mechanism chosen by the Department, Cord submitted that there
was no judtification to limit its gpplication to the seven-month period following August 28, 1997. Rether, it
should be applied from the start of the RC7 project, so asto include dl the licences bought under that project.
Fairness, Cord added, would demand that any Microsoft-based bid aso include al Microsoft OA licence
procurement codts associated with that project, including al converson cogts. As to combining the
procurement of licences with the procurement of integration and training services, Cord submitted that an
unfair playing field resulted from that decison, given that the previous procurements made by
Revenue Canada were limited to the purchase of software licences, while bidders, other than Microsoft and
those offering Microsoft-based products, were now being asked to bid on a bundle of products and costly
sarvices not required of the incumbent. This would make Cord’s and Smilar bids non-competitive. Thisis
90, in part, because, while non-Microsoft bidders have to provide a firm lot price for the converson of
current office suite template files, macros, scripts, forms, etc., they are not provided with the information,
such as numbers, description and complexity, that would enable them to bid responsively in respect of these
undoubtedly substantia costs. Other examples of discrimination, Cordl submitted, were the addition of the
$2 million bond requirement and the changing of a SAP-certification rated requirement to a SAP-interface
mandatory requirement, which the Department knew would make Corel technicaly non-compliant.

In its response to the GIR and in subsequent submissions, Cord drew the Tribund’s attention to
what it characterized as admissions from the Department, including: (1) that the incumbency of Microsoft at
Revenue Canada poses an obstacle to fair competition by imposing an unequa burden on potentia suppliers;
(2) that the RFP was issued without information necessary to bid being available or being rdigble; (3) that
the RFP created a greater risk to non-Microsoft bidders; (4) that the Department failed to provide dl bidders
with the same information, in that only Microsoft knew the details of the Microsoft-ingtalled base & Revenue
Canada; (5) that the purchase of Microsoft licences'upgrades by Revenue Canada after August 28, 1997,
was aviolation of government policy; and (6) that, though Revenue Canada understood after August 1997
that it was acting contrary to the procurement rules, this solicitation was, nevertheless, delayed by another
six months, resulting directly in self-generated urgency.

Cord submitted that the GATT Agreement on Government Procurement24 (the Code) clearly
applied to theinitial decisons of RCCE and RCT to buy Microsoft OA licences and the subsequent decision
of Revenue Canada to make Microsoft its standard. Cord aso submitted that the presumptive rule under the
Code was that the acquigition of goods was to be carried out by means of open tendering. In certain very
limited circumstances, selective tendering was permitted and, in more limited circumstances, sole sourcing
or “single tendering” was permitted, but none applied in this instance. Consequently, the Department cannot
now claim that the subsequent sole sourcing requirements using the Microsoft NM SO were justified under
ArticleV: 15 (d) of the Code or, subsequently, under Article 1016(2)(d) of NAFTA. Cord further submitted
that the manner in which Microsoft came to be established as the de facto standard within Revenue Canada
was not conggtent with government policies and that the history of this case demondrates that Revenue

24. Geneva, March 1980, GATT BISD, 26th Supp. at 33 (in force for Canada on January 1, 1981).
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Canada smply st out with singleminded determination to entrench Microsoft as its standard, without
resorting, a any stage, to afair and open competition at which al options could be presented and objectively
asessed. Corel added that, regardiess of when the procurement began, Revenue Canada was making
purchases on an ongoing basis after 1994 using a procurement methodology that clearly gave rise to the
gpplication of Article 1002 (Vauation of Contracts) of NAFTA. It is apparent from the call-ups by Revenue
Canada againg the Microsoft NM SO that, after 1994, any rolling 12-month period requirements would have
exceeded the NAFTA monetary threshold. Corel submitted that the strategy that was actudly followed by
Revenue Canadaflouted both the letter and the spirit of NAFTA.

With respect to conversion cogts, Corel submitted that, Since at least 1994, the Department has had a
policy of adopting totd life cycle cogting for procurements in which operating costs are a mgjor part of the
total cost of the product. Therefore, the government aready has a policy framework in place to ded with
such cogts. Furthermore, Cord submitted that, where the indtaled base is of questionable origin, the
gpplication of the conversion costs should be rigorously monitored for fairness. The concern isthat such costs
should not be used to discriminate againgt non-incumbent bidders, so as to either discourage them from
bidding or handicap their bids so that they cannot compete on a levd playing fied. Cord added that,
congdering the very sgnificant converson costs associated with this procurement and the presence of a
significant performance bond, the Department, by virtue of its own interna policies, was required to provide
much clearer descriptions and information with repect to the conversion work required. In Cord’ s view, the
information provided was clearly deficient, and it was unreasonable to expect bidders to assume significant
performance risks on this basis. Further, given that such costs and risks would not fal onto bidders offering
Microsoft products, such a condition clearly discriminates againgt non-Microsoft bidders. Cord aso
submitted that, if the government’s actions creste barriers to fulfilling its commitment of equal access, then
the cost of mitigating or eiminating those barriers must fall on the government which crested the barriers.

Regarding amendment No. 3 to the RFP, by which the Department adopted a method of pricing
converson work based on a “firm unit price’ as opposed to a “firm lot price,” Cord submitted thet this
change was made only on June 18, 1998, that is, after it had submitted its first complaint. This, coupled with
the fact that the sample files that it was shown by Revenue Canada on July 2, 1998, were of no practica
vaue, condituted, in Cord’s view, a clear falure to provide bidders with the necessary information to bid
responsibly. In this regard, Corel observed thet, given the ongoing presence in the RFP of a $2 million
performance bond, the risk to suppliers had not been reduced significantly.

Corel argued that the explanation given in the GIR to change the SAP point-rated requirement in
the RFP to a mandatory requirement was not credible, as Cord had never asked or suggested that the
Department make such a change. Corel submitted that the explanation offered in the GIR for this change,
i.e in order to make it easier for OA suite developers to bid, was implausible. Cord further submitted that,
even if it were assumed that the SAP compatibility issue was of low technical complexity, Cord till would
not have been able to stisfy dl the dementsin the definition of “commercidly available’ in the time alowed.

Cord submitted that, throughout the GIR, the government argues that the urgency of the Situation,
because of year 2000 implications, has forced it to include, in the RFP, certain unusua requirements and to
impose an aggressive implementation schedule. Cord submitted that it was implausible for the government
to now attempt to rely on “urgency” in light of the background to this case. For instance, evidence indicates
that Revenue Canada has been touting its readiness for year 2000 compliance for some time and has been
working on year 2000 issues since 1988. Furthermore, the GIR clearly acknowledges that Revenue Canada
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recognized, as early as 1996, that it required a standard, enterprise-wide year 2000 compliant distributed
computing platform that included Microsoft Office as the office suite.

Turning to Cord’ s second complaint, Corel argued that, despite severd atempts on its part to obtain
clarification on conversion costs from the government since the publication of the draft RFP, it wasnever ina
position to caculate afirm, fixed price for these costs. For instance, Cord said that it had many contacts with
government officias regarding the preparation of the Site visits. However, it was not until June 30, 1998, that
it was informed that the Department intended to provide information on converson codts at these vigts,
including such critical information as the number of sample files collected by the SAIC project team during
the preparation of its report. Corel argued, in regard of this latter information, that not only wasiit told at the
last minute that it existed but aso was not given ameaningful opportunity to analyze and condder it.

Similarly, Cord submitted, the Department encouraged bidders to rely on the SAIC report, but the
report was only delivered to bidders severd weeks after the RFP was issued. Furthermore, the report proved
to be insufficient for the purposes of responsible bid preparation. The report itsdlf cautioned third parties
againg using the report for the purposes for which it was intended, and the Department was now attempting
to dismisstheseviews as “irrdevant.”

Thislack of sufficient information on the conversion work, Cordl argued, continued when it met with
Revenue Canada on July 2, 1998, to review the samples. No information was provided to enable Cord to
determine how representative these samples were of dl the files that would need to be converted. Moreover,
it became clear to Cord, while reviewing the results of the meeting, that the sample filesthat it was given did
not provide an accurate indication of the type of work that may need to be accomplished.

Regarding the government’s refusd to extend the bid closing date, Cord argued that it was
unreasonable for the government not to alow sufficient time for providing the required information that
would have permitted Corel to file aresponsive bid. As aresult of the government’ s failure to provide such
information prior to the bid closing date and its subsequent refusal to extend the bid closing date, Cord
submitted that it had no aternative but to inform the Department that it was unable to respond to the
solicitation.

Inits reply to the GIR and further submissons, Corel submitted that the onus should not be placed
on biddersto fed their way through a maze of unreliable, mideading and inaccurate information and to ferret
out problems, al within an impossibly tight time frame. The onus is on the government to provide the best
information available. This, Corel submitted, was particularly the case where knowledge as to the types,
quantities and complexities of files requiring converson was solely and uniquely in the possesson of the
government and not Corel. If, as suggested by the Department, the above information was truly the best that
the government could provide, it clearly indicated that Revenue Canada itself never developed a proper
understanding of the scope of the work that was required to satisfy the conversion requirements.

Corel submitted that the changes to the pricing scheme for converson work made in amendment
No. 3 to the RFP did not render the cautionary views of the authors of the SAIC report irrdevant. Although
the amendment reduced the volume of work to be done, it ill did not provide information on which bidders
could judge the conversion effort. They only had the SAIC report, and it clearly stated that its data were
“subject to at least four compounding sources of error25” and cautioned that “[clare should be taken when
using these numbers to calculate such things as man-hours of effort as any results may have an error which

25. SAIC report, June 3, 1998, para. 4.3.5.
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could be ggnificant.26” In addition, Corel submitted that the Department’s argument that the reduction in
the volume of converson work to be done shifted the risk of non-performance from the vendor to the Crown
was without merit, given the irrevocable $2 million bond to be posted by bidders, the extremely tight time
frames for performance and the unreiability of the information provided to bidders to assess the converson
effort.

Corel observed that the government’s response to the Tribund’s questions did not provide the
Tribuna with any product numbers, prices or descriptions of the products which conform to the descriptions
gppearing in the Microsoft NM SO. Consequently, it isimpossible to determine exactly what product(s) have
been purchased under the NM SO.

Corel raised the point that the government had retained the services of a company (Hill and
Knowlton) that was registered to lobby for Microsoft on government procurement issues. Corel submitted
that this Stuation created a perception of unfairness, raising the issue of whether the procurement process, in
thisinstance, was biased in favour of Microsoft.

Findly, in response to the Department’s suggestion that its second complaint was not a new
complaint or a complaint at al, Corel submitted that, Snce the second complaint raises issues thet relate to
actions and information which came to light after the date on which it filed its first complaint, it was not
possible for Cord to raise these matters in its firsd complaint. Corel submitted that the Department’s
alegation that the second complaint was made merely to raise a claim for compensation that Corel had been
too “ presumptuous’ to include inits first complaint was absurd. Corel’ s objective initsfirst complaint wasto
establish fair rules by which it could compete for the procurement &t issue on aleve playing field. However,
because the Department caused the Tribuna’ s postponement of award order to be rescinded, Corel’ s second
complaint had to address the possibility that it may no longer be possible for the Tribund to recommend, asa
remedy, a process which would permit fair competition. Accordingly, Cordl had no aternative but to request
compensation as dternative relief in the event that the contract award was a fait accompli.

Department’s Position

The Department’s submissions with respect to the dlegations of discrimination were both generd
and specific. With respect to the question of incumbency generally, the Department submitted that, while the
government does its utmost to ensure that every competitor hasa“fair” opportunity to compete, it recognizes
that, a times, certain bidders may have a cost advantage, due to a bidder being the incumbent or existing
contractor. Non-incumbent suppliers may have to incur conversion cogts that the incumbent does not have to
incur and, according to the Department, bidders in these circumstances must make a business decison
whether to compete or not. The government, the Department submitted, cannot ignore these codts, for to do
s0 would pendize the taxpayer. The Department aso submitted that to suggest that, where there is an
incumbent, the government must ways ensure that the “playing filed” is perfectly level would completely
undermine the Crown'’s ability to acquire goods and services at the best value to Canadian taxpayers. If the
Tribuna accepted Cord’s position, the result would be that potentid bidders would compete only on the
price of the software licence, leaving the taxpayer to substantially abandon itsinvestment in previous versons
of the software and to bear over and over again the cost of ingtalling new software, of training employees and
of converting necessary documents.

26. Ibid.
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The Department submitted that the letter of August 28, 1997, and the RFP itsdf represent a
commitment to obtain best vaue in the area of office software by reassessng the market at reasonable
intervals. The reasonable interva for office software, the Department further submitted, has come about
recently with the increasing convergence of the competing products in functionality and esse of use. Such
convergence did not exist when Revenue Canada made its origina decison on standardization of its office
software. Further, it would be unreasonable to require competition every time the government procures
additiona licences or additional copies of an incumbent’s software. Ingtdlation, training and file converson
codts are very substantial, and they are dwarfed by the loss of productivity and other opportunity costs
involved in a fundamenta change. The drafters of the various trade agreements, the Department submitted,
cannot have intended to impaose such an obligation.

The Department submitted that, in the RFP, the firgt of its kind since the Tribund’s decisonin File
No. PR-96-037,27 the government recognized the obgtacle to effective competition represented by an
incumbent’s product. In this ingtance, the government has decided to absorb some of the risk faced by
suppliers of dternative software in a number of ways, for example, by limiting the number of records to be
converted and by reducing the importance of the training and conversion cost components in the evauation
of bids. The government’s commitment is also reflected in the fact that it has competed this requirement
notwithstanding the necessity of completing a successful trangition to year 2000 compliant software.

In responding to Cord’s first complaint, the Department’s submissions began by addressing the
alegation that the requirements of the RFP were biased againgt suppliers other than Microsoft. With respect
to Cord’s suggestion that the Tribuna consder whether the ingtalled base of products a Revenue Canada
was “legitimately established” or “improperly established,” the Department noted that these acquisitions
occurred between 1992 and 1997. The Department submitted that the Tribuna does not have jurisdiction to
dedl with any procurement that predated January 1, 1994, because this was when the Tribund acquired its
authority over trade complaints. With respect to procurements initiated after January 1, 1994, the limitation
period in section 6 (Time Limits for Filing a Complaint) of the Regulations has long since expired.
Inaddition, the Department submitted that the Tribuna was not empowered to determine whether a
procurement complies with internal government procurement rules or with the government’s procurement
policies, except insofar as those rules or policies contravene the trade agreements. The Tribuna also does not
have jurisdiction to grant remedies with regard to procurements for which its has no jurisdiction.

Regarding the procurement of 4,744 Microsoft OA licences in 1992, the Department submitted that
Directive No. 0023, dated August 14, 1991, of the Office Automation, Services and Information Systems, of
the Department of Supply and Services, clearly indicates that the acquisition of a licence to use software, as
was the case for the above-mentioned Microsoft OA gpplications, congtituted the acquisition of a “service’
as opposed to the acquigition of a “good.” Since, according to the Department’s interpretation, service
acquisitions per se were not covered by the Code at the time, this acquisition cannot have been in breach of
the Code on this point. Concerning Cord’s alegation that the government breached Article 1002 of NAFTA
in usng NMSOs as it did, the Department submitted that this article cannot be read as having the effect of
mandating competitive procedures for a procurement where grounds properly exist for limited tendering.
The Department also submitted that, irrespective of how one characterizes the driving forces behind the
August 28, 1997, letter, it neverthdess remains that there was no operative rule or policy binding on
Revenue Canada prior to that letter that invalidated Revenue Canada's use of the NMSOs in the manner
described inthe GIR.

27. Sybase Canada Ltd., July 30, 1997.
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The Department submitted that, regarding the inclusion of conversion costs, it was not clear whether
Cordl takes the postion that the inclusion of the requirements for integration, data converson and training
condgtitutes per se a breach of government procurement procedures and of the trade agreements or whether
the breach reaults only from the dleged impropriety of the manner in which the indaled base of
OA software a Revenue Canada was acquired.

With respect to the firgt interpretation, the Department observed that, as software is used over a
period of time, documents, templates and macros are developed to be used in conjunction with that software
and that applications may be developed that are based on that software. In the case of Revenue Canada, one
must keep in mind that the RFP is for hundreds of thousands of items.28 If the government was compelled
to compete its conversion requirements separately, such costswould be incurred by the taxpayer for a second
time. If the provisons of the trade agreements were meant to require this, then such a requirement should be
expressy stated or such an interpretation should be inescgpable. As no such express requirement exists, the
Department submitted that interpreting the trade agreements in this manner would tilt the competition in
favour of suppliers other than the incumbent and would cregte a Sgnificant disincentive to conducting a
competitive procurement.

The Department submitted that the fact that an uneven burden existed for different potential bidders
was not the result of an arbitrary decison by the government, but rather is due to the history of the use of
software a Revenue Canada. Moreover, the Department submitted that the Tribunal, in Sybase, sanctioned
the approach taken by the government in the RFP in respect of trangition codts.

Concerning the second interpretation, the Department argued that the initid selection in 1992 of the
Microsoft OA software by RCCE was carried out in conformity with al rules applicable at the time.
RCCE's decison was based on the functiona and usability advantages offered by the Microsoft
OA software which provided sole-source judtification under the Government Contracts Regulations,29 the
only agpplicable rules at the time. Given that Revenue Canada has never conducted a reassessment of its
1992 decision to standardize on the Microsoft OA software and that such a reassessment was not warranted
until this procurement, purchasing licences under the Microsoft NM SO did not violate any rulesimposed on
the use of NMSOs The Department further submitted that “contract splitting” presupposes that a
competitive process would be otherwise required. As submitted above, this was not the case.

The Department addressed Cord’ s suggestion that item 1 of section 2.1.1 of Appendix B to the RFP
be amended to reflect the cost of dl upgrades and related conversion costs since the inception date of the
RC7 project in 1996 by adding to the price of any Microsoft-based bid the value of dl upgrades to the
Microsoft Office suite obtained by Revenue Canada under the RC7 project after August 28, 1997. The
Department submitted that there was no bads for such an amendment to the RFP. Not only was there no
contract splitting but, further, the deployment of software under the RC7 project did not condtitute the
acquidtion of additiona copies of the Microsoft OA suite. Rather, it was an upgrade of existing ingtaled
copies to versons capable of processng date-related data after the year 2000. The Department submitted
that an upgrade to exigting indalations in order to repair a deficiency in the version of a particular software
was not a change in requirements that would invalidate a previous, properly made decison to standardize
such software.

28. Amendment No. 3 to the Request for Proposd in the SAIC report.
29. SOR/87-402, June 30, 1987, Canada Gazette Part I1, Vol. 121, No. 15 at 2759, as amended.
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The Department recognized that the continued deployment of Microsoft OA suite upgrades by
Revenue Canada after the August 28, 1997, letter was a breach of policy. The Department did, however,
acknowledge that that deployment led to a need to adjust the “level playing fidd” and that this was done
through item 1 of section 2.1.1 of Appendix B to the RFP.

Turning to the mandatory requirement for interface with the SAP software, the Department
submitted that this requirement does not discriminate againgt Corel. It represents a standard requirement for
Windows-based software, a requirement which, in Core’s own admission, is a technologica issue of
relatively minor proportion. Furthermore, the Department submitted that the requirement was drafted in a
manner which adlows compliance with the requirement to be achieved individualy by the publishers of the
OA suites, as opposed to being determined by SAP.

Concerning the lack of information to price the data converson requirements in the RFP, the
Department submitted that, in recognition of this difficulty, the requirement was amended to require that
bidders propose a firm price per file for the various types of files to be converted. The number of files for
each type of file to be converted was adso reduced, and only 50 percent of the price component for such
conversion would be counted in assessing the bids.

Concerning the requirement that suppliers post a $2 million bond as financid security for the
contract, the Department noted that it has not been customary to require such security in contracts for the
ingalation of software and related training and data conversion. However, given the extreme importance of
this requirement because of the year 2000 concerns, the Department submitted that the requirement was
prudent and judtified in the circumstances. In addition, consdering that the risk to bidders for
non-performance had been reduced considerably, the requirement was reasonable.

Turning to Cord’s second complaint, the Department submitted that this complaint was not truly a
separate complaint, but rather an attempt to circumvent the CITT Act, the Regulations and the Rules by
adding a request for rdlief in damages for loss of profit, which was not claimed in the first complaint. The
complaint raises no new grounds of complaint, but rather adds new facts to grounds aready introduced in the
first complaint. The Department also submitted that the Tribunal was without jurisdiction to congder any of
the relief requested in the second complaint, because the granting of Cordl’ s request to reopen and amend the
olicitation & issue or to terminate any contract award pursuant to it would result in the Tribuna
accomplishing, in another form, results that are not permitted by subsection 30.13(4) of the CITT Act asa
result of the Tribuna rescinding its postponement of award order. As well, the granting of compensation to
Corel would amount to circumventing the filing requirements in subsection 30.11(2) of the CITT Act, the
timelimitsin section 6 of the Regulations and rule 96 of the Rules concerning filing.

Notwithstanding the Department’s jurisdictiona argument relating to the second complaint, the
Department made submissons with respect to the substantive grounds that it raises. Concerning Cord’s
alegation that the Department unreasonably refused to extend the bid closing date, the Department reiterated
that this was not a new or different complaint from the one stated in paragraph (ii) on page 15 of the
June 12, 1998, complaint and submitted that the extenson was not granted due to the urgency of the
requirement.

After admitting that Cord was not told that sample files would be shown a the dte vist on
June 12, 1998, the Department submitted that this was because it was not intended to show the sample files
to potential suppliers and that none were shown to any bidders. The Department admitted that Corel might
have been mided on this point by the “unfortunately” worded statement in amendment No. 5 to the RFP.
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However, the Department submitted that it believed that the SAIC report presented sufficient information to
evauate the converson task and to prepare a bid. The Department added that the files provided to Corel on
July 2, 1998, were never intended to be representative of dl the various complexities of files to be converted.
That information, the Department submitted, was provided in the SAIC report.

The Department submitted that the observations of the authors of the SAIC report that the volume
information in the report should be trested with some care were irrdlevant, given that amendment No. 3 to
the RFP specified the volume of files to be converted and that those volumes were reduced to the lowest
reasonable levd. Potential bidders were dl given the best information available, and this is al that
Article1013(1) of NAFTA and Article X11(2) of the AGP require. The information need not be to the
satisfaction of bidders. The government cannot fairly be required to provide more than al the information
that it has at its digposal with regard to any requirement.

Concerning the risk associated with the conversion requirements, the Department noted that Corel
failed to mention the changes made to the pricing structure in amendment No. 3 to the RFP. The Department
submitted that, in reducing risk to the bidders, the government assumed gregter risk in order to improve the
possibility of a successful competition.

In its additiona comments of September 11, 1998, the Department submitted that, contrary to
Cord’s assartion, it never indicated that the sample files avalable for viewing by bidders on July 2, 1998,
were meant to condtitute a representative sample of files. As well, the Department submitted that it never
discredited or intended to discredit the authors of the SAIC report. All it did was to comment on the author’s
words of caution within the context of the revised pricing scheme.

With respect to the consultant from Hill and Knowlton, the Department indicated that it had
informed Core by letter dated July 15, 1998, that the firm had registered as a lobbyist for Microsoft on
February 1, 1996, for a single event, and that the registration had been withdrawn on July 8, 1998.
Furthermore, Revenue Canada was not aware of this relationship when it retained the consultant in question,
and it terminated the contract for his services as soon as the matter was brought to the government’s
atention.

Microsoft’s Position

Microsoft substantialy agreed with the facts, as stated in the GIR, and indicated that, to the best of
its knowledge, it had received no preferentia trestment with respect to this solicitation. Microsoft submitted
that the initid sdection in 1992 of the Microsoft OA suite was made in a manner congstent with the
regulatory procurement procedures and policies of the federd government then in effect and that the
continued acquigition of Microsoft OA licences occurred on an incrementd, as needed bass under the
relevant sanding offers. Microsoft submitted that the use of standing offers was consistent with public and
private procurement practices and was essentid to dlow purchasers the flexibility to buy condtituent
components of information technology systems.

With respect to the issue of “contract splitting,” Microsoft submitted thet, by definition, “contract
splitting” could only occur when, from the outset, an entire enterprise-wide information technology solution
was determined and, subsequently, was atificially segmented to digtort the true nature of the procurement
project, i.e. to make the procurement of a “whole sysem” mideadingly appear to be the procurement of
severd diginct “parts” Since the procurement of Microsoft OA licences commenced as the bona fide
acquigtion of severa distinct software packages within a common platform, Revenue Canada s purchase of



Canadian International Trade Tribunal -17- PR-98-012 and PR-98-014

Microsoft OA licences did not begin as a “whole sysem” procurement. Microsoft submitted that the
incremental purchasing of individua component desktop gpplicetions, of a value and nature that were
authorized by the rdlevant standing offers, could not, by definition, be consdered contract splitting. At the
time that these purchases were made, they were clearly in connection with individual desktop applications
and not in the context of an enterprise-wide “whole system” application.

Microsoft submitted that, over time, the aggregate acquistion of such distinct and individua
Microsoft software licences formed a “critical mass’ of common platform software raising increased
potentia for network efficiencies. Apparently, it was a this point, i.e. where such critical mass became
evident, that the decison was made to acquire such further information technology as an enterprise-wide
solution and to open it up to other software suppliers such as Cord.

Turning to the issue of the SAP mandatory requirement, Microsoft submitted that it was a generdly
accepted industry practice to require that an enterprise-wide solution be compatible with other informeation
technology that was aready used by the purchaser. Accordingly, the requirement that the OA suite be
SAP compliant cannot be said to be unreasonable in the circumstances or to have been introduced for the
purpose of excluding Cord from the competition. Moreover, Microsoft submitted that the incluson of
converson costs and software licences in the same RFP was dso common industry practice and was
reasonable in the circumstances to achieve the most cogt-effective information technology for Canadian
taxpayers. In this regard, Microsoft submitted that the Department’s decision to reduce the impact of
converson and training costs by only considering 50 percent of such costs for bid evaluation purposes was
primarily made to benefit competitors of Microsoft, such as Corel. Such a practice, Microsoft submitted,
could be cause for acomplaint of discriminatory trestment againgt Microsoft in its own right.

TRIBUNAL'’S DECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribuna limit its
condderdtions to the subject matter of the complaint. Furthermore, a the concluson of the inquiry, the
Tribuna must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
Regulations further provides that the Tribund is required to determine whether the procurement was
conducted in accordance with the requirements set out in the trade agreements.

Inthe Tribuna’s view, the first matter that it must consider isthe Department’ s objectionsto Corel’s
second complaint. The Department has submitted that this complaint should not be consdered by the
Tribuna because it represents an attempt to circumvent the CITT Act, the Regulations and the Rules by
adding a request for relief in damages for loss of profit that was not clamed in Cord’s first complaint.
Furthermore, because the Tribuna has rescinded its postponement of award order, it is not within the
Tribund’ s jurisdiction to recommend either reissuing this solicitation or terminating any contract awarded by
the Department.

The Tribuna was sttisfied that Cord’s second complaint meets the requirements of the CITT Act
and the Regulations and that it documents, in a timey manner, a reasonable indication of two possible
breaches of the trade agreements not raised in the first complaint, namdy: (1) that, by refusing to extend the
date by which bidders had to submit proposals, the Department may have breached the provisons of
Article 506(5) of the AIT that deals with the time period to be provided to bidders to submit proposds, and
(2) that, in addressing Cord’s concerns after June 12, 1998, the Department may have falled to provide
aufficient information to Corel to dlow it to make a responsve bid. The Tribund is dso of the view that, in
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submitting its second complaint, Cord is not bound by the remedy that it sought in the first complaint.
Furthermore, under subsections 30.15(2) and (3) of the CITT Act, the Tribund is not limited, in framing a
remedy, to only the relief sought by a complainant. In addition, the Tribuna finds no basisin the CITT Act
for the Department’ s suggestion that subsection 30.13(4) of the CITT Act operatesto limit the remedies that
the Tribuna is able to consder as being “appropriate’ under subsections 30.15(2) and (3) of the CITT Actin
cases where the Tribund has rescinded a postponement of award order. Accordingly, the Tribund will
condder Cord’scomplaint of July 14, 1998, on its merits.

Having determined that it has jurisdiction to deal with both complaints, the Tribund turns to address
the issue of whether the information provided to Cord was sufficient to alow it to submit a responsive bid.
The Tribuna will then consider the grounds raised in the second complaint relating to the time period for
bidding. Next, the Tribunad will consder whether the RFP was structured in a manner that discriminated
againg bidders not offering Microsoft OA suite products, particularly in the context of conversion cogts, the
SAP requirement and the performance bond. The Tribund will then briefly address the issue of biasrdating
to the consultant hired by Revenue Canada, before concluding with a discusson of the Tribund’s
recommendations relating to remedies.

As noted above, the issue of sufficiency of information was raised in both complaints. The Tribuna
will examine theissuein the context of each complaint in turn. This entails consdering the facts asthey relate
to the period prior to June 12, 1998, i.e. the date on which the first complaint was filed, separately from the
facts arising between that date and July 14, 1998, the date on which the second complaint was filed.

Article 1013(1) (Tender Documentation) of NAFTA provides, in part, that “[w]here an entity
provides tender documentation to suppliers, the documentation shdl contain dl information necessary to
permit suppliers to submit responsive tenders ... The documentation shall dso include: ... (g) a complete
description of the goods or services to be procured.” Article X11(2) of the AGP contains essentidly the same
requirements.

In the Tribund’s view, the evidence shows that, by June 12, 1998, it was clear that problems with
the information available relating to converson costs were red and represented a significant problem for
potential suppliers that might bid an OA suite other than Microsoft. However, the Department did recognize
that it had problems and, prior to June 12, 1998, it embarked on a process to ded with them. In addition to
commissioning the SAIC report, the government was making efforts to identify more clearly and to reduce
the number of files that would need converson. It was dso attempting to provide clearer information with
respect to training requirements and was arranging to provide bidders with the opportunity to view sample
files. Furthermore, the Department was gill considering requests to change the basis for pricing file
conversion costs.

While the Tribuna agrees that Cordl had not received sufficient information up to that point to bid,
the Tribuna finds that, in respect of File No. PR-98-012, the matter was not yet concluded by June 12, 1998,
and that the government was entitled to complete its efforts to provide better information.

The Tribund is of the view that the evidence before it shows that the Department began this
solicitation without having developed critical information that it could ressonably have foreseen being
required by bidders that did not offer Microsoft OA suite products. In particular, information that would
detail the file converson effort in ameaningful way was missing. Moreover, the Tribund notesthat it is only
subsequent to representations made by suppliers, including Cordl, and afew days before the issuance of the
formal RFP that the Department hired SAIC to determine the scope of the conversion effort. It appearsto the
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Tribunal that Revenue Canada and the Department had no clear ides, a the time, of the effort involved in
such a converson. The Tribuna dso notes that SAIC was given a tight time frame to produce its report,
which was submitted to Revenue Canada on June 3, 1998.

With respect to events occurring after June 12, 1998, the Tribund is of the view that the centrd
piece of information that potentid bidders received after this date was the SAIC report. The report makes
clear that the information provided by the Department in the solicitation documents to permit bidders to
edimate the effort and costs involved to convert in excess of 800,00030 files from a particular OA suite to
another one is “subject to a least four compounding sources of error31” including the divison of files into
smple and complex files and extrgpolation errors. Therefore, according to the same authors, the information
in the report should be used with care in assessing conversion effort as* any results may have an error which
could be ggnificant.32” In addition, the tight time frame given to SAIC necessarily impacted on the
reliability and ussfulness of the risk analysis in the report. According to SAIC, given more time, “it would
have been possible to further analyze the datato arrive a a better estimate of its accuracy.33”

In light of these comments in the report, it was reasonable for Cord to take the substance of these
notes serioudy. While the Department did take action in an effort to minimize the risk to bidders, in the
Tribunal’s opinion, these actions were not sufficient to alow Cord to make a responsve bid. More
specificaly, Cord ill did not have reigble information which clearly identified the type and nature of the
fileswhich actudly had to be converted, data critica to an effective estimate of the converson effort in terms
of time and cogts. Furthermore, the Situation was not helped by the release of sample files on July 2, 1998.
Indeed, Revenue Canada and the Department were unable to assert how representative the sasmple fileswere
by way of complexity, asthese had not been selected with this objective in mind.

The Tribuna recognizes that it is not dways possble to provide perfect information to bidders and
that, a times, potential suppliers may have to assume an dement of risk in this regard. However, this does
not mean that the Department can leave bidders without critica information over which it and its client
department, Revenue Canada.in this case, have control, particularly where, as here, the information relates to
avery sgnificant portion of the vaue of abid.34 In addition, in the Tribuna’s opinion, reasonable planning
for this procurement would have permitted the Department and Revenue Canada to identify and provide the
critica information in timeto alow for proper bidding.

For these reasons, the Tribund finds that, with respect to File No. PR-98-014, the Department failed
to provide, in the tender documents, al the information, including a complete description of the servicesto be
procured, necessary to permit suppliers to submit responsive tenders and, therefore, breached
Article 1013(1) of NAFTA and Article X11(2) of the AGP.

As noted above, the other substantive issue raised in File No. PR-98-014 relates to the Department’s
denid of Cord’s request to have the time for submission of a bid extended. Article 506(5) of the AIT dates

30. Asnoted, this number was subsequently reduced to gpproximately 94,500 files. Supra note 23.

31. Supra note 25.

32. Ibid.

33. SAIC report, June 3, 1998, para. 4.3.3.

34. Revenue Canada's own estimate of file converson costs was between $5 and $10 million prior to the
50 percent reduction indicated in amendment No. 3 to the Request for Proposa. See Government Ingtitution
Report, para. 116 and the Department’ s submissions dated September 11, 1998, para. 23.
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that “[€]ach Party shall provide suppliers with areasonable period of time to submit a bid, taking into account
the time needed to disseminate the information and the complexity of the procurement.”

The Tribuna notes that Cord requested an extenson of time to bid on June 29, 1998. The
Department is correct to State that this request istied to the issue of sufficiency of information. However, this
does not mean that these matters, though related in the circumstances of this case, cannot give rise to discrete
breaches of the trade agreements. Thisis so because it is the lack of information that led Corel to request an
extenson of the time to bid. In light of the problems that had arisen with repect to the information being
provided in respect of converson costs and faced with a specific request to extend the time for submitting a
bid, the Department had the option of addressing these problems through an extension of time which would
have dlowed for further information to be developed, provided to potentia bidders and then incorporated in
their bids, if they decided to bid with that information.

In amendment No. 5 to the RFP, issued on June 30, 1998, the Department advised potentia bidders
that, due to the urgency of the solicitation, it had no intention of extending the time for bidding. In the
Tribund’s opinion, this must be examined not only on its own but dso in light of the information problems
that existed. Conddering theissue of “urgency,” onits own, in the Tribund’s view, the evidence shows that,
to the extent that an urgent Stuation existed, it resulted primarily from the actions of the Department and
Revenue Canada. As early as 1988, Revenue Canada was discussing issues rdating to year 2000
compliance and, by September 1996, with the approva of the RC7 project, Revenue Canada had in place a
comprehensve drategy to address the Situation, which it proceeded to implement. Revenue Canada itsdlf, on
a number of occasons over the last year, sooke optimigtically of achieving year 2000 compliance.
In addition, the Tribuna notes that Revenue Canada has aready announced plans to conduct a full year of
testing, from January 1, 1999, to the year 2000, as part of completing the RC7 project.35 In light of the
length of time that Revenue Canada has been addressing the year 2000 Stuation, the Tribunal is not
persuaded that the urgency described in the RFP and in the various submissions made by the Department
and Revenue Canada in these matters could not have accommodated a reasonable extenson of the period in
which to submit bids, thereby possibly attending to the file converson and the SAP compatibility issues.
In the Tribund’s view, and mindful that the decison to compete this requirement had aready been delayed
until April 1998, by refusing to extend the bidding period in these circumstances, the Department breached
Article 506(5) of the AIT by failing to provide Corel with areasonable period within which to bid.

Returning to File No. PR-98-012, the Tribund will now address the issues rdlating to alegations of
discrimination. Article 1008(1)(@) of NAFTA provides that each party shdl ensure that the tendering
procedures of its entities are applied in a non-discriminatory manner. Article VII1(1) of the AGP contains
essentialy the same requirement. In addition, Article 501 of the AIT provides, in part, that the purpose of the
procurement chapter in that agreement “is to edtablish a framework that will ensure equa access to
procurement for al Canadian suppliersin order to contribute to areduction in purchasing costs.”

As noted, the dlegations of discrimination reate to the structure of the RFP and, in particular, to its
evauaion framework and to the manner in which the procurement was carried out by the Department.
In effect, Cord isdleging that a number of issues, such as how to ded with conversion costs, the mandatory
SAP requirement, the bond requirement and other matters, have led to a Situation where there are, in effect,
two classes of bidders; those in the class offering dternative OA suites to the Microsoft OA suite are being
trested unfairly to the extent that they cannot effectively bid for the solicitation.

35. Government Indtitution Report, para. 123.
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In addressing these issues, the Tribuna notes that, in this case, it can only consder the issue of
discrimination relating to this procurement, i.e. Solicitation No. 46577-7-1709/A. The Tribuna emphasizes
this point because it wishes it to be clear that the issue of whether the acquistion of more than
25,000 Microsoft OA suite licences by Revenue Canada since 1991 without competition is not before the
Tribund. However, as acknowledged by the Department, the effect of these acquistions, and the
Department’ s recognition that they must be addressed in the RFP, is before the Tribund. In fact, al the
issues raised by Core with respect to discrimination come together in the single issue of whether the
Department has sufficiently addressed this Situation in the RFP with respect to bidders offering dternative
OA suitesto the Microsoft OA suite. For the reasons that follow, the Tribuna concludes that the Department
has not succeeded in this effort.

The Tribund is of the view that, in principle, the government is entitled to Sate its requirements fully
and completely, including the possibility that this may result in converson cost congderations for bidders
other than the incumbent. The Tribund is dso of the view that, in principle, an incumbent should not be
pendized because of the experience and knowledge that it has acquired in that capacity. Indeed, where goods
and/or services have been acquired in an appropriate manner over a period of time, there is no obligation to
offset the effect of incumbency in the formulation of solicitations and, subsequently, in the evaduation of
proposas. However, as acknowledged by the Department, these are not the circumstances that are presented
in this case. The circumstances here raise two questions. (1) how should the government rectify Situations
where incumbency has not arisen in an gppropriate manner; and (2) were the steps taken to rectify such
Stuations sufficient. The Tribunal does not agree with the Department that Sybase is rdevant in
circumstances where advantages resulting from incumbency have not arisen in an acceptable manner.

The Tribunad does not want to minimize the sgnificance of the Department’s efforts to try to make
this procurement fair and competitive. The Department and the TBS have not only recognized the danger to
compstition if the use of standing offers is abused but dso set out in their letter of August 28, 1997, how
departments can proceed in an gppropriate manner in purchasing software. The Tribuna acknowledges the
ongoing use of standing offers by the government as a method of procurement, provided, of course, that
method is used in accordance with the trade agreements. This would include competing standing offers,
where appropriate, and ensuring that cal-ups meet the terms of the standing offers and related policies.
Furthermore, the Department and the TBS have indicated their determination to enforce this policy by
requesting that Revenue Canada's requirement for an OA suite year 2000 compliant enterprise licence be
open to competition and that the price of any bid proposing Microsoft as its OA suite be augmented, for
evauation purposes, by the full vaue of the RC7 Microsoft OA upgrades/licences procured by Revenue
Canada after August 28, 1997. These actions and the adjustments made during the bidding process to the
volume and importance of the file converson effort and training costs as evauation factors reflect sgnificant
efforts. The Tribund is not persuaded, however, that these efforts were sufficient.

For example, the Department offers no coherent rationae for establishing the file conversion and
training costs at 50 percent of their vaue in the evaluation process. It issmply not clear why this percentage
was chosen and how specificaly the risks to bidders and the risks to the government and taxpayers were
baanced within the context of effective competition. In addition, the Tribund is of the opinion that,
throughout this procurement process, the actions of the Department and Revenue Canada, while presumably
meant to be hdpful to al bidders, have been less than that a times The ddaying of a competitive
procurement for many months after the RC7 project was approved in 1996, the continued procurement of
licences/upgrades through the Microsoft NM SO by Revenue Canada after the letter of August 28, 1997, and
the hurried initigtion of this solicitation when criticd information had not been developed resulted in
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unnecessarily tight time frames which crested unreasonable difficulty for bidders. With respect to the
SAP comptibility requirement, this hurried process adso seems to have contributed to the Department
inadequately assessng what it came to identify as a mandatory requirement and then making this change
without adequate explanation. The failure to communicate in the solicitation documents the number and type
of licences'upgrades purchased by Revenue Canada after August 28, 1997, and their cogt, S0 as to assst
bidders to discount their prices as they may deem appropriate, and the refusal to extend the bidding period
a0 point to measures having been taken by the Department and Revenue Canada which had a Sgnificantly
different impact on bidders proposng Microsoft products as opposed to bidders offering dternative
products, such as Cord products. Findly, while a performance bond requirement is not inherently
unreasonable, the Tribuna is of the view that it became unreasonable in the circumstances of this case. This
is particularly so for bidders that would offer dternative products, given the impact that the lack of clear
information discussed above could have on the eventual cost of performing this contract.

In congderation of dl of the above, the Tribuna is of the view that, when taken dtogether, the
evidence relating to the many issues regarding discrimination reflects a Stuation where, in fact, bidders
offering aternative OA suite products have been discriminated againgt to the extent that it cannot be said that
this procurement was conducted in accordance with Article 1008(1)(a) of NAFTA, Artide VI1I(2) of the AGP and
Article 501 of the AIT. Therefore, the Tribuna concludes that Cord’s complaint in File No. PR-98-012 is
vaid.

Before turning to the issue of the appropriate remedy in the circumstances of this case, the Tribuna
wishes to briefly comment on the issue of Revenue Canada's hiring of a consultant from Hill and Knowlton.
While the information before the Tribund relating to this issue shows that Revenue Canada and the
Department were less than diligent in determining whether the hiring would creste a problem, there is no
evidence that this relationship impacted the drafting of the RFP and the subsequent amendments to the RFP.
However, if different circumstances had been established and if the employment contract in question had not
been terminated immediately upon the apparent conflict coming to light, the Tribunal may have gpproached
thisissue differently.

Where the Tribund determines that a complaint isvalid, in recommending an appropriate remedy, it
isrequired, pursuant to subsection 30.15(3) of the CITT Act, to consider anumber of circumstances relevant
to the procurement. In the present ingtance, the Tribund is of the view that serious deficiencies in the
procurement process are apparent. In essence, the Department has recognized that, in competing a
procurement of an enterprise licence for Revenue Canada, the problems existing as a result of how the
present incumbency arose had to be reflected in how non-incumbent bidders were treated. For the reasons
given above, the Tribuna concludes that the Department failed in these efforts. In the Tribund’s view, not
only is the prejudice to Cord in this instance redl but there is aso prgjudice to the integrity of the Canadian
procurement system.

Accordingly, the Tribund’s preferred remedy, in this instance, is for the Department to start this
solicitation again in accordance with the provisons of the trade agreements, paying particular atention to
further reducing the impact of converson costs. The Tribund, however, must dso be mindful of the
particular circumstances of this solicitation, particularly, the requirement for Revenue Canada to meet its
year 2000 compliance target, even though the “urgency” to which this currently givesriseis primarily of its
own making. Furthermore, the Tribunal must consider the extent to which this requirement might have
aready been performed. Therefore, the Tribuna recommends, as an aternative, that the Department present
to the Tribund a proposd for compensaion, developed jointly with Cord, that recognizes the lost
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opportunity that Corel experienced by being unable to make a responsive bid in this case and the possibility
that it may have been awarded this solicitation. Furthermore, the proposal for compensation should address
whether further compensation should be awarded in the context of paragraphs 30.15(3)(a), (b) and (c) of the
CITT Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to section 30.14 of the CITT Act, the Tribunal determines that the complaint in Fle
No. PR-98-012 is vdid because Solicitation No. 46577-7-1709/A was not conducted in accordance with
Article 1008 (Tendering Procedures) of NAFTA, Article VII (Tendering Procedures) of the AGP and
Article 501 (Purpose) of the AIT. The Tribund aso determinesthat the complaint in Fle No. PR-98-014 isvdid
because Solicitation No. 46577-7-1709/A was not conducted in accordance with Article 1013
(Tender Documentation) of NAFTA, Article XII (Tender Documentation) of the AGP and Article 506
(Procedures for Procurement) of the AIT.

Pursuant to subsections 30.15(2) and (3) of the CITT Act, the Tribuna recommends, as a remedy,
that the Department issue a new olicitation for the procurement at issue. The new solicitation should be
conducted in accordance with the provisons of NAFTA, the AGP and the AIT. More specificdly, in the
particular circumstances of this procurement, it is recommended that, in conducting the new procurement,
the Department consder further reducing the impact of the conversion costs in evaluating proposds, in an
attempt to provide for effective competition.

Inthe dternative, if the Department decides not to issue a new solicitation, the Tribuna recommends
that the Department present to the Tribuna a proposa for compensation, developed jointly with Cord, that
recognizes the lost opportunity that Corel experienced by being unable to make a responsive bid in this case
and the posshility that it may have been awarded this solicitation. Furthermore, the proposd for
compensation should address whether further compensation should be awarded in the context of
paragraphs 30.15(3)(a), (b) and (c) of the CITT Act. This proposd is to be presented to the Tribuna within
30 days of receipt of the Tribuna’ s reasons.

Pursuant to subsections 30.15(4) and 30.16(1) of the CITT Act, the Tribund awards Cord its
reasonable cogts in preparing a response to the solicitation and in relation to filing and proceeding with these
complaints.

Pierre Gosdin
Pierre Gosdin
Member




