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INTRODUCTION

On July 14, 1994, the Canadian International Trade Tribuna (the Tribund) received terms of
reference” from the Minister of Finance (the Minister) pursuant to section 19 of the Canadian International
Trade Tribunal Act.? The Minister directed the Tribunal to investigate requests from domestic producers for
tariff relief on imported textile inputs for use in their manufacturing operations and to make
recommendations with respect to those requests to the Minigter.

Pursuant to the Minister’ s reference, on February 5, 1999, the Tribuna received a request from the
Jones Apparel Group Canada Inc. (Jones), of Vaughan, Ontario, for the removal, for an indeterminate period
of time, of the customs duty on certain rayon/polyester woven fabrics for use in the manufacture of women's
jackets, blazers, dresses, skirts, trousers, shorts, culottes and waistcoats. As part of its request, Jones sought
tariff relief retroactive to July 1, 1998.

On March 12, 1999, the Tribunal, being satisfied that the request was properly documented, issued
a notice of commencement of investigation, which was distributed and published in the March 20, 1999,
edition of the Canada Gazette, Part |.° In the notice of commencement of investigation, the fabrics for which
tariff relief was sought are described as “rayon/polyester woven fabrics, of Tariff Item Nos 5408.32.90,
5408.33.90 and 5408.34.90, dyed, printed or made of yarns of different colours, congsting predominantly of
rayon filaments, blended solely with polyester filaments, with an average yarn twist of 1500 or more turns
per metre in the warp and the weft, of a weight of 200 g/n? or more but not exceeding 325 g/m?, with a
vaue for duty of $9.00/m? or more, for use in the manufacture of women’s jackets, blazers, dresses, skirts,
trousers, shorts, culottes and waistcoats (the subject fabrics). ”

As part of the investigation, the Tribunal’s research staff sent questionnaires to potentia producers
of identical or subgtitutable fabrics. Questionnaires aso were sent to potential usersimporters of the subject
fabrics. A letter and a sample of the subject fabrics were sent to the Department of National Revenue
(Revenue Canada) with a request for its advice as to the tariff classfication of the subject fabrics and an
andydss of the sample's technicad characterigics. In addition, the Department of Foreign Affars and
Internationd Trade (DFAIT) was asked to provide current information on any quantitative import restrictions
on the subject fabrics, and the Department of Industry was informed of the requests and asked to provide any
relevant comments. The Department of Finance also was informed of the request.

A gaff investigation report, summarizing the information received from these departments, Jones
and other interested parties, was provided to those parties that had filed notices of appearance in the
investigation.

A public hearing was not held for thisinvestigation.

PRODUCT INFORMATION

The subject fabrics are used in the manufacture of women's jackets, blazers, dresses, skirts, trousers
shorts, culottes and waistcoats. These fabrics are high-twist woven fabrics made of rayon and polyester, and

1.  On March 20 and July 24, 1996, and on November 26, 1997, the Minigster of Finance revised the terms of
reference.

R.S.C. 1985, c. 47 (4th Supp.).

3. Vol 133, No. 12 a 774.
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they are woven from very fine spun yarns. The subject fabrics aso have a distinctive “hand” or fed and are
very crease-ressant. They are all-season fabrics and, yet, arerdatively light.

Revenue Canada advised the Tribuna tha the subject fabrics are classfied under tariff item
Nos. 5408.32.90, 5408.33.90 and 5408.34.90 and currently are dutiable at 16 percent ad valorem under the
MFN Tariff, a 10 percent ad valorem under the Chile Tariff, and are free under the United States Tariff, the
Mexico Tariff and the Canada-| sradl Agreement Tariff.

REPRESENTATIONS

Requester
Jones

Jones, located in Vaughan, Ontario, has been in business in the United States for 28 years and in
Canada for 15 years. Jones submitted that it is growing rapidly in the Canadian market and its future
employment and investment growth prospects in Canada are excellent. It further dleged that, in order to
sugtain and grow the Canadian business, it is important that its Canadian gpparel production be as
competitive as possible. Tariffs on fabrics unavailable in Canada and the United States and which must be
sourced from asmall number of millsin Japan are akey competitive factor.

Jones claimed that the subject fabrics are woven from very fine yarnsthat are exclusveto one mill in
Japan. Jones suggested that it may be technicaly impossible for Canadian mills to weave these fabrics or to
source the yarn essentia for producing this fabric in Canada. The company further submitted that the subject
fabrics are relatively expensive, with landed costsin excess of $9/m?.

Jones maintained that the subject fabrics have a diginctive “hand” or fed, making them
crease-resstant, an attribute usually associated with trested or coated fabrics. Jones further submitted that it
gave swatches of this fabric to both Cleyn & Tinker Inc. (Cleyn & Tinker) and Consoltex Inc. (Consoltex).
Both companies admitted that they could not make thisfabric.

Jones argued that Consoltex’s fabrics occupy a more moderate section of the market and differ
technicaly from the subject fabrics. Jones noted that the subject fabrics have atwist of over 1,500 turnsin
the warp and the weft, whereas the Consoltex fabrics do not have anything smilar. Jones added that
Consoltex’ s high-twist fabrics sall for much less than the subject fabrics and, thus, tariff relief would have no
impact on Consoltex because, even with the duty removed, Consoltex’s fabrics would remain much less

expensve,

Jones contended that, athough the fabrics in this case and those that were the subject of Review
No. TA-97-001" (i.e. certain dyed woven fabrics of polyester and rayon) are high-twist fabrics, the current
request is for high-priced fabrics with over 1,500 turns in the warp and the weft, which are for a particular
end use. Jones asserted that Review No. TA-97-001 involved fabrics that were much closer in price point
and technical specifications to Consoltex’ s fabrics than those of the present case.

4. Report to the Minister of Finance - Review of the Recommendation regarding Woven Fabrics known as
“Armani Gabardine”, February 26, 1998.
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Regarding Consoltex’s dlegations concerning yarn exclusvity, Jones dated that the fact that
Consoltex was able to locate comparable yarns from other parts of the world indicates that there is no
exclusvity for the yarns used to produce the subject fabrics and shows the competitive nature of the
business. In response to the dlegation that Jones controls its Japanese suppliers, Jones dtated that this is
unsupported by facts and that there is nothing in the fabric definition which implies or forces exclusivity.

While Consoltex dleged that it cannot make the fabrics because it cannot source the yarn a a
competitive price, thereby incurring an opportunity cost in the form of lost sdles and margins, Jones argued
that Consoltex cannot claim logt sdles and marginsif it cannot make the product.

Jones submitted that, to its knowledge, no Canadian textile mill makes a high-twist rayon/polyester
fabric with over 1,500 turns per metre in both the warp and the weft. According to Jones, diminating tariffs
would benefit Canadian appardl manufacturers a no extra cost to the Canadian textile industry.

Findly, Jones dismissed the CTI argument that tariff elimination would bring the subject fabricsinto
competition with domestic and imported fabrics currently used in more-popularly priced gpparel. Jones
argued that thisis not true Sinceit is the brand, design or labd of the finished garment, within a specific price
point, thet is the foundation for store segmentation.

Domestic Users/Importers of the Subject Fabrics

Cregtions D’ Oraz Ltd. (D’ Oraz)

D’ Oraz stated that it currently does not use the fabrics of tariff item Nos. 5408.32.90, 5408.33.90
and 5408.34.90, and did not respond to the Tribund’s questionnaire. However, it strongly supported the
request for tariff relief on the basis that these fabrics might be used in its collections in the near future,

L ouben Sportswear Inc. (Louben)

Although Louben stated that it currently does not import the subject fabrics and did not respond to
the Tribunal’ s questionnaire, it supported the request for tariff relief on the basis that it might import subject
fabricsin thefuture,

Nygérd Internationa (Nygérd)

Nygard stated that it was not manufacturing garments using the subject fabrics and would not
complete the questionnaire. It dso stated that it would not oppose the request for duty relief.

Domestic Producers of Alleged Substitutable Fabrics
Consoltex
Consoltex is heedquartered in Ville St. Laurent, Quebec, and employs about 500 people.

Consoltex submitted that it has made important investments in equipment and product devel opment
for the production of fabrics made of high-twist yarns. According to Consoltex, 15 months ago, its high-twist
product range included only 4 fabrics, while now it has 18 high twist fabricsin production and it expects that
number to grow. It aleged that market response to date has been strong in the United States and wesker in
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Canada. It forecagted that, in 1999, its average prices will increase, reflecting the higher vaue of recently
developed fabrics.

Consoltex opposed the request for tariff relief on what it calsa® specific high twist fabric” becauseit
represents a mgjor opportunity for expanded salesin the high-twist market, which it entered actively in 1997.
Consoltex submitted that it is extremdy interested in supplying Jones with what it estimates are significant
volumes. It stated that, assuming yarn availability a a fair price, it is confident in its ability to produce an
identical fabric successfully.

Consoltex submitted that the Tribuna recognized its progress in its Report to the Minister of
Financein Review No. TA-97-001° when it stated that the evidence showed that Consoltex has established a
commercia supply of high-twigt yarns, invested in facilities for the weaving of those yarns and introduced
four fabrics produced from those yarns. Moreover, in the same report, the Tribuna was dso of the opinion
that Consoltex would continue to develop and have available for sale other fabrics produced from high-twist
yarnsin the near future,

Consoltex aleged that it provided Jones with samples of anumber of high-twigt fabrics, but received
little or no business from Jones. Consoltex aso submitted five sample fabrics to the Tribunal, to show that it
is capable of producing high-twist fabrics.

Consoltex further submitted that, in view of the potential business for the subject fabrics, it obtained
price and ddivery quotations on ayarn having atwist of at least 1,600 turns per metre that could be used to
make identical fabrics. However, it Stated, the one price it recelved was unredistic and sourcing that yarn
would have been dmost as expensive as the imported fabric.

Cleyn & Tinker

Cleyn & Tinker indicated thet it had no interest in the case and would not be submitting a response
to the questionnaire,

Other Submissions

Canadian Textiles |ndtitute (the CT1)

The CTI clamed that the subject fabrics are controlled from abroad by means of exclusive supply
arrangements, that Jones gppears to have exclusve Canadian rights to the subject fabrics and that iminating
the MFN Tariff in Canadawould only further enhance Jones profits. The CTl maintained that tariffs should
not be eiminated and that customs revenues should not be foregone smply because a foreign competitor
restricts the supply or availability of essential materialsto an industry in Canada.

The CTI argued that the imported subject fabrics are likely to appear in larger volumes in the future
if the MFN Tariff iseiminated. Thus, tariff eimination would bring the subject fabrics into competition with
the fabrics currently used in more-popularly priced appard.

5. Ibid.at 7.
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According to the CTI, Jones ruled out the possibility of substituting Canadian fabrics for the subject
fabrics and expressed its doubt that the domestic industry is competent to make fabrics in a higher price
range. This, the CTI submitted, isinappropriate snce the price of Consoltex’ s fabricsis moving upwards.

The CTI submitted that the product description found in the notice of commencement of
investigation includes two tariff items for which neither sample nor evidence was provided. Thus, it argued,
the domestic industry faces therisk of losing tariff protection for tariff items important to it and, specificdly,
to Consoltex.

The CTI aso suggested that the question for the Tribund in the present case is whether a competent
domestic manufacturer with recent accomplishments in the production of high twist-woven fabrics will have
the chance to compete for this businessin anormal tariff environment, or whether it will lose that chancein a
tariff environment granting relief to enhance the profits of Jones and its offshore suppliers.

On the basis of the reasons stated above, the CTI urged the Tribund to reject the request for tariff
relief.

The Canadian Appare Manufacturers Ingtitute (CAMI)

CAMI filed a submisson on behaf of members of the Canadian Appard Federation (CAF).
CAF fully supports the position of the requester that identical or substitutable fabrics for the subject fabrics
are not available from domestic textile manufacturers and that tariff relief should be granted on the subject
fabrics.

CAF argued that the subject fabrics, at about $9/m?, are very expensive, are considerably above the
cost of comparable fabrics available from Canadian textile manufacturers, are unique and are unavailable
domedticaly.

While Consoltex claimed to have the ability to make identica fabrics, CAF pointed out thet this is
only on the condition that the yarn producer will sdl it the necessary yarns. However, CAF submitted, the
evidence is clear that domestic manufacturers have not been and are not currently cgpable of satisfying the
market demand for the subject fabrics. Furthermore, CAF argued, if retailers are unable to obtain what they
want domestically, they will take their business offshore and, with it, Canadian jobs.

CAF submitted that, under the terms of reference, the economic impact, both on domestic textile
producers as well as downstream producers (on acommercia cost/benefit basis), of reducing the tariff must
be assessed. CAF dso submitted that other factors, such as the ability of domestic producers to serve the
Canadian downstream industries (bearing in mind such things as delivery and other technical requirements),
should be considered as well. Accordingly, CAF suggested that, before it rgects this request, the Tribuna
should be convinced that Consoltex has the &bility to produce fabrics identical to or subgtitutable for the
subject fabrics in commercia quantities, at a price that would ensure market acceptance. CAF claimed that
thereisno evidence to confirm thisfact.

With reference to Consoltex’s dlegations of lost opportunity, CAF submitted that, if the Tribuna
accepts the opportunity-cost argument that the CT1 advanced, then any textile manufacturer only has to
edtablish its “anticipation” of production and point to the opportunity cost of unfilled expectations to convince
the Tribuna to deny every request for tariff relief. Such adecision would creste a serious precedent, whereby
al requests for rdief under the reference could be denied on prospective opportunities or Smilar grounds.
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According to CAF, the opportunity-cost concept should be dismissed because the granting of tariff relief
represents a zero cost to domestic manufacturers and would provide sgnificant benefits to Jones.
Accordingly, CAF maintains that tariff relief should be granted until such time as the domegtic industry is

capable of supplying the market.
ANALYSIS

The terms of reference direct the Tribund to evauate the economic impact that reducing or
removing a tariff would have on domestic textile producers and downstream producers and, in so doing, to
condder dl relevant factors, such as the subgtitutability of an imported fabric with a domestic fabric, the
ability of domestic fabric producers to serve Canadian downstream industries, and the competitiveness of
those downstream indusdtries a home and abroad. Consequently, any recommendation by the Tribunal for
tariff relief is based on the extent to which it congders that such tariff relief would provide net economic
gainsfor Canada.

Jones request covers a specific type of fabric, i.e a rayon/polyester fabric with an average twist
of 1,500 or more turnsin the warp and the weft, of aweight of 200g/m? or more but not exceeding 325g/n?,
and with a value for duty of $9.00/m” or more. These fabrics are used to produce quaity women's apparel.
Jones claimed that there are no domestic fabrics identical to or subgtitutable for the subject fabrics and that
both Consoltex and Cleyn & Tinker admitted that they do not currently make this fabric. Jones aso argued
that diminating the tariff will help it to stay competitive and to keep jobs in Canada In addition, CAF
supported the request on the basis that the subject fabrics are not available from domestic manufacturers.

Consoltex is the only domestic manufacturer opposing this request. It is the largest Canadian
producer of woven man-made fabrics and produces nylon, polyester, polyester/cotton, polyester/nylon,
polyester/rayon, nylon/cotton, acetate/rayon and other blends for the appard market as wdl as for the
household, industrial and non-gppardl markets. It mainly argues that it can produce a fabric identica to or
subgtitutable for the subject fabrics, provided it can get the yarn, and that granting of the request would cause
it toincur aggnificant lost opportunity that could result in future lost sdles and margins.

The CTl, on behdf of the domestic textile industry, urged the Tribund to reect the request on the
basis that Jones gppears to have exclusive rights to the subject fabrics and it should not diminate tariffs and
forego customs revenues Ssmply because a foreign competitor restricts the supply or availability of essentia
materias to an indusgtry in Canada. According to the CTI, granting the request for tariff relief would cause
the domestic industry (i.e. Consoltex) to incur an opportunity cost and would serve only to enhance the
profits of Jones and its offshore suppliers.

Regarding Consoltex’ s submission that it can produce an identica fabric, the Tribuna observes that
this is conditional upon Consoltex sourcing the yarn a a viable price. Although Consoltex has provided
evidence that it may be able to source the yarn, it has not furnished any evidence to support its claim that the
yan would be at a“viable pricg’, or that it would be able to weave the yarnsinto an identical or subgtitutable
fabric. In fact, Consoltex submitted, it was quoted a price for the yarn so unredlitic that the yarn would be
amog as expensve as the imported fabric.
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In anumber of previous cases,” the Tribunal hasindicated that it is the responsibility of the domestic
producers to provide evidence, not just assertions or dlegations, of their ability to produce identica or
subgtitutable fabrics. Accordingly, in the absence of further evidence, the Tribuna is not persuaded that
Consoltex currently is cgpable of supplying commercia quantities of domestically produced fabrics identica
to or subgtitutable for the subject fabrics. On this bags, the Tribunal does not accept Consoltex’s daim of
lost opportunities in the form of future lost sales and margins if the request is granted. Neverthdess, if tariff
relief is granted, the Tribuna would be prepared to consgder a request for areview in the future, whenever
Consoltex is in a podtion to provide evidence thet it is able to produce and sdll commercid quantities of
fabricsthat are identical to or substitutable for the subject fabrics.

Consoltex dso maintained thet it dready is established in the high-twist yarn business, as the
Tribuna indicated in Review No. TA-97-001. While the Tribuna accepts that Consoltex can and does
produce fabrics made of high-twist yarns, the Tribund notes that none of the Consoltex high-twist samples
provided for this case met the yarn-twist specifications of the subject fabrics described in the notice of
commencement of investigation (i.e. 1,500 turns or more per metre in both the warp and the weft).
Accordingly, the Tribund is of the view that Consoltex has provided no evidence that it is capable of
producing fabricsidentica to or subgtitutable for the subject fabrics.

Turning to the cost benefit andys's, Consoltex dleged that the granting of tariff relief could lead to
subgtantial opportunity cogts in the form of lost sdles and margins. As noted above, the Tribuna dready has
rejected this argument until such time as Consoltex can demondtrate that it is able to produce fabricsidentical
to or subgtitutable for the subject fabrics. Accordingly, the Tribund finds that Consoltex’s alegations about
the cogts of granting tariff relief are without merit.

The benefits of granting this request could exceed $200,000 per year. This would enable Jones to
expand its business and maintain employment in Canada. Furthermore, both D’ Oraz and Louben supported
the request for duty relief on the basis that they might import these fabricsin the near future, and Nygard did
not oppose the request. Accordingly, the Tribunal finds that there will be net economic gains to Canada
should tariff relief be granted.

Finaly, concerning the CTI's submission that the Tribuna widened the scope of the request by
including three tariff items in the product description rather than the sole tariff item covered by the sample
that Jones submitted, and that the industry could lose the benefits of these three tariff items, the Tribund
notes the following about these tariff items: (1) they were mentioned in Jones' request; (2) they cover Smilar
goods that are dyed, printed or made of yarns of different colours, and (3) they will be subject, upon
importation, to the same redrictions as the other fabrics covered by the Tribund’s recommendeation
(i.e. composition, tariff item, twist factor, weight, price and end use). Accordingly, the Tribunal is of the view
that this recommendation will not cause the industry to lose the benefit of the existing tariff items.

6. See for example, Report to the Minister of Finance: Request for Tariff Relief by Camp Mate Limited Regarding
Certain Woven Fabrics of Non-textured Nylon Filament Yarns, Request No. TR-95-051, June 10, 1996; Report
to the Minister of Finance: Requests for Tariff Relief by Lady Americana Sleep Products Inc. and El Ran
Furniture Ltd. Regarding Certain Stitch-bonded Warp-knit Fabrics, Request Nos. TR-95-064 and TR-95-065,
February 12, 1997; and Report to the Minister of Finance: Request for Tariff Relief by Cambridge Industries
Regarding Netting, Request No. TR-98-001, February 12, 1999; and Report to the Minister of Finance:
Requests for Tariff Relief By Helly Hansen Canada Limited Regarding Weft-knit Coated Fabrics, Request
Nos. TR-97-015, TR-97-016 and TR-97-020, March 19, 1999.
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With respect to Jones' request for retroactive tariff relief, the Tribuna has sated in previous cases
that it will not consder recommending such rdief other than in exceptiona circumstances. Jones has
provided no evidence to judtify such a request. The Tribunal, therefore, is not persuaded that the current
circumstances are 0 exceptiond asto warrant arecommendation of retroactive relief.

RECOMMENDATION

Inlight of the foregoing, the Tribuna hereby recommends to the Minister thet tariff relief be granted,
for an indeterminate period of time, on importations, from al countries of rayorvpolyester woven fabrics, of
Taiff Item Nos. 5408.32.90, 5408.33.90 and 5408.34.90, dyed, printed or made of yarns of different
colours, conssting predominantly of rayon filaments, blended soldy with polyester filaments, with an
average yarn twist of 1,500 or more turns per metre in the warp and the weft, of a weight of 200 g/n? or
more but not exceeding 325 g/m?, with a vaue for duty of $9.00/m? or more, for use in the manufacture of
women's jackets, blazers, dresses, skirts, trousers, shorts, culottes and wai stcoats.

Anita Szlazak
Anita Szlazak
Presiding Member




